THE GENERAL BOARD

United States Forced, Buropean Theater

MILITARY JUSTICE ADMINISTRATION IN PHEATER OF OPFRATICKS

MISSION: Prepare Report and Recommendations cn Military

Justlca Adminlstration in Theater of Operations.

The General 3osrd was established by General COrder Number 128,
Headquarters, BEuropean Theater of Qperations, U. S. Army, dated
17 June 1945, as emended by General Order Humter 182, dated 7
Aungust 1945 and General Order Number 312, dated 20 November 1945,
Headquarters United States Forces, Buropsan Treabter, to prepare
& factual anelysis of the strategy, tactics, end edministratlon
enployed by the U. 5. Forces in the Buropean Theater,

File: 250/1 Study Number 83



TABLE OF COMIELTS
BILITARY JUSTICE aDI.IFISTRAPION 15 THE THEATSR OF OPERaTIONS
SUBJECT PAGE

Chapter 13 Introduebory - « v v v v v v 4 v v v v 4 0 m e s e e 1

Section 1 - Scope + v+ « v v L h i L il e e e e e e e s .2

Section 2 - Fumber of Court-kartisl Ceses . . . . . . . . . 1
Chapter 2¢ Types of Offenses . ., . . . . . . v« « v+ oo . . &
Section 3 - lildtery . . . . . . . .. .. ... B

Section 4 ~ Civil Offenses . . . . . . . ., . . « 4 « + . . 15
Section 5 - Prisoners of War . . . . . . .. . .. ... . 25
Chapter 3! Hkilitary Justice Procedure . . . . . . . . . .. . . 26
Section 6 - 104th Article of “ar .. , . . « . =« « . - . . . 2B

Section 7 - Pre-trial'Procedure . . . . . . « . « ¢ ¢« . .« 27

Section 8 - Trials. . . . . . v ¢« i e e e . R
Section 9 - after-Trial Procedure . , . . + . . + » . . . « 28
Chapter 4: Courts-bartial . . . ., . .+ . v o o 0. .. .. 42

Section 10 - Summary Courts-hartial . . . . . . . . . . . . 42
Sgction 11 ~ Special Courts-martial . . . , . . . . . . . , 43
Section 12 ~ Generally. +» + + « o « « ¥ « v o+ v oo o« .o . 44
Chapter 5: Mdilitary Commissions . . . + v v v ¢+ v @ o v o v o . 47
Section 13 ~ AUthority . . - « « « v ¢ 4 0w e w0 . . 47
Ssction 14 - Jurisdiction and Procedurs . . . . . . . . . . 47
Chapter 6: iiscellaneous Questicns, Problems and Policies . . . 5O

Section 15 - Bxercise of Court-liartiasl Jurlgdiction on
Iembere of Another Commazrd . . . . . . . . . . 50

Section 18 - Condonation . . v ¢« v ¢ ¢ ¢ v v v 4 e ..o« B1
Section 17 - Miscellaneous . . . + + v + v 4 4 e .. . . B2
Chapter 7! Conclusions snd Recormendations . . . . .. .. . . 55
Section 18 - Conclusions .« + s« 4 « + s s« s 4 s s+ . 4 . « OB

Section 19 - Recommendations . . . . . « . . . .+ . .. « BB



Appendices:

1. General Court~imrtial Statistics (Branch Office of The Judge
Advocate General) . . . v 4 . . e v e e e e e e e e e

2. Summary and Special Courts-martial Statisties (Theater Ser-
vice Forces, Furopean Theater) . . . . . .. . . . ..

3. Significant Offenses Tried by Special and Summary Courts—
hartial (United States kir Forces in Zurope) . . . « . « + .

4. Dispoesition of Cases Involving Death Sentence (1 hug 45)
(United States Forces, Buropean Theater) . . e e e e e

5. Letter, Headquarters, United States Forces, Buropean Theater,
5 Oct ober 1944, Subject: "Desertion." . . . . . . .. . ..

6. Disposition of Cases Involving Death Sentence (1 Jul 45)
{United States Forces, Buropean Theater). . « . & « 4 + o +

7. TForm, "Report of Delinquency.”. . . . . « « v v v v 4 v o .

8. Form, "Report of Trial by Summary Court-tiartial.”

9. Form, "Personal History." . . . . . v v v v v v v v v 0 v o

10. Comment of Chief of Seetion. . . . . . + . v & + . « v « &

PAGE

&9

84

68

69

70
71
72
73

75



THE GENERAL BOARD
UNITED STATES FORCES, EUROPZaN THBATIR
APO 408

ILITARY JUSTICE ADMINISTRATICH IN THE THEATER OF CPERATIONS

Prepared by! _
Colonsl Julien C. Hyer, Chief, Judge advocate Section, The General
Board
*Lieutenant Colonel Burton S. Hill
*Licutenant Colonel Charles T. Shanner
*Lisutenant Colonel %william M. Moroney
*Captain John J, Adame.
Principal consultants:

See¢ prefacs.

* On duty with Judge sdvocate Section, The General Board.

111



PREFACE

Prior to the prepsration of this study and the flve other
studies of the Judge Advecate Section of The Generasl Secerd, &
deteiled questionnaire was sent to each Judge advocate in the
European Theater of Operations. The questionnaire was divided into
six mejor parts, each part corresponding to one of the studies
which was contemplated. JAnswers to this questionnaire were re-
ceived from many officers, end in this menner there was obtained
& ropresentative cross seetion of the problems, opinions and
expsriences of ermy, corps, division, base section and other jJudge
advocetes who had served in the European Theater of Operetions
during part or ell of the period from January, 1942 to lay, 1945.1
Upon the premise that these replies provided an exceptionally val-
uvable source of information, constant use of the various opinioas,
conclusions and suggestions has been made in the following pages.
To insure objectivity of presentation and analysis, except in the
discuesion conteined in paragraphs nine snd ten, specific reference
hee heen omitted in this study to the officer or officers who mede
a particuler comment or shared an opinion. It ie contempleted
thet the answers t0 the questionnsire will bs nade avellable as
part of the scurce materiel supporting the six studies.

The following ebtrevisted forms of cltation have besn used in
the footnotes in this study:

1. The number of Jjudge sdvocates whose replies related to this
study, end the units they represented, were: Army -5, Army
Group - 3, Corps — 5; Division -~ 14, 3ase Section — 15, Port
- 2, Headquarters U. 5. Forces - 5, Air Forces - 10. Heany
of the cfficers had experience with more then cne kind of
unit. In addition to the data in the questionneires, valua-
ble materisl was obtained in personal interviews with a
number of Judge advocates. The names of these officers arei
Questionneires - Colonelsg C. E, Drend, E. M. Brannon, C. E.
Cheever, F. P. Corbin, Jr., J. C. Hyer, E. D, Le Mar, C. 3.
Mickelwait, J. N. Owen, L, A, Prichard, R. F. Volch; Lieut-
enant Colenels N. E. Allen, E. ¥. Ayers, E. R. Sentley, 3. O.
Bowman, J. R. Cumnming. ¥. F. Eresch, M. J. Her, B. S. Hill,
BE. K. Marsh, Frank McNamee, Jr., A. D. Moore, V. M. Moroney,
A, E, Pierpont, J. ¥, Riley, C. T. Shanner, J. D. Smith, D.
D, Snepp, H. D. Shrader, J. M. ¥Wilsen; Majors J. ''. Bishop,
J. P. Corriea, M. A. Crusius, 4. N. Devis, ¥. J. Gefford,
Benito Geguine, P. M. Greerwell, C. 3. Maynard, J. P. Nash,
R. S, Pasley, R. ¥, H. Polloeck, Dudley Porter, dJr., G. J.
"M1liems; Capteing J. J. Adams, L. E. Backmire, F. R. Bolte,
J. ®, Curran, P. §. Despit, Jr,, P. H. Ford, C. P. Gotwals, Jr.,
P. W, Jones, C. ¥, Mamning, M. J. Mehl, G. L. Stoetzer,
Cornelius Wiarde, Jr., V. H. Yolff, J. B. Young; First

Lieutenante K. E. Hone, J. J. O'Keefe, Jr., Second Lieut-
gnant R. S5, McEey; nte;viewad‘ Colonel D. L. O'Donnell;
Lisutensnt Colonels W, ¥, durrows 0C. C. Herris, C. T.
Shenner; Mejors Benito Gegulne, E. J, Haberle. L. L.
Mitchell; Ceptains J. J. Adems, R. E. Leasure, 0. B. Scott,
H. J. Stuetzer, Jr.

iv
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MILITARY JUSTICE ADMINISTRATION IN THEATER OF CPERATIONS
CHAPTER 1
INTRODUCTORY
SECTION 1

SCOPE

1., The period covered by this study is from 1 Jenuery 1942 to
8 May 1945. The study is not intended to be a statistical document
but some figures are necessary to reflect the problems in the ad-
ministration of military Jjustice in a theater of operations. Unless
otherwise indicated, the statistict included herein are for the time
from 18 July 1942 to ) May 1945, inclusive. The nurber of American
soldiers vho served in the European Theater of Operations between L
January 1942 and 1 Juns 1945 was 4,182,261.

2. Number of Jurisdictions. Before M=y, 1942, records of
trial by general courts-mertial were sent t¢ the Office of The
Judge Advocate Genersl in Washington, D. C. for review by & board
of review or the Militery Justice Division; after that time, 148
separate general court-martial jurisdictions reported cases in the
European Theater of Operations to the Branch Office of The Judge
Advocate Generel with that Theater.® Neither actual figures nor
reliable estimates are available as to the number of inferior court-
mertial Jurisdictions.

SECTION 2
NUMEER OF COURT-MARTIAL CASES

3. The total number of general court-martizl caseg reported
to the Brench Office of The Judge Advocate General with the Buropean

Theater of Operations wes 10,672, involving 12,120 accused,d divided
as follows: ’

Exlisted men: 11,106

White: 8,613
Colored: 2,493
Enlisted women: 1
White: 1
Officers: 1,013

1. P. 34, Vol II, N¥o. 2, The Judge Advocate Journsl, Summer, 1945.

2, Torm 20 Ledger.

3. Letter, BOTJAG-E 25C.481.

4. A compendium of these cases compiled from records =% the Branch
Office of The Judge Advocate Genersl with the ETO is asttached
es Appendix 1.



Melé:
White ¢ 980
Colored: 26

Female:
White 8

In a typical month (April, 1945), the nwmber of sccused tried by the
several ferces and the aversge time from confinement to the action
of the reviewing euthority were:

Service Forces: 602 accused, 67.2 days=5
Air Forces H 178 sccused, 56.4 days; end
Field Forces 796 sccused, Hl.B deys.

&, One hundred ené eighty-seven officerssnd 874 enlisted
men tried by generml courts-rartial were scquitted on all charges
and specifications,

4. Inferior Qourts-Martisl. Statistics of the total number
of inferior court-martisl cases trisd by all forces in the European
Theater of Operaticne are nat evellable at this time. However,
between 1 July 182 end 31 May 1945 (excepting the nonth of January,
1943), there wered 32,360 accused tried by special courts-mertial
and 64,420 esccused tried by sunnery courts-maertiel in the Arny
Service Forces.? From 1 July 1943 to 30 June 1945, the Army Air
Porces roported 10,743 sccused tried by speeciel courts-mertiel and
19,036 sccused tried by summery courts-martial. These totals are:

Accused tried by special courts-nartisl - 43,1039
Accused tried by sunmary courts-nartial - 83,456

5. Memorencum, BOTJAG-E, Subj: "Memorendum for Staff Judge Advocates,!
3ranch Officae of Phe Judge Advocate General with the BTC, 1 May
1945.

8. Includes Ground Force Reinforcement Depots.

7. Compiled from records at Headquarters, Theater Service Forces,
Buropeen Theater. See Appendix 2.

8. Compiled from records at Headquarters, United States Air Forces
in Europe. See Appendix 3.

9. In the Army Alr Forces, the rabtes per 1,000 men were: speclal
courts-martial, 14.86, and summery courts-martial, 26.32. For
the year ending 30 June 1945, by racss the rates per 1,000 were:
special courts-martial - white 14.42, colored 31.10; summary
courts~martial - white, 25.02, colored 75.71,



CHAPTER 2

IYPES OF OFFENSES

SECTION 3

MILITARY

8. Abeence Without Lesve. A totsl of 3,857 cases for 5,834
seperate absences in violetion of Article of "'ar 61 were tried by
gereral courts-mertisl.l Of these, 731 accused were in the Army
Air Forces; e rate of 0.92 per 1,000 men.? It is estimated that
the sentences svereged 15 years! confinement. Such figures as
ar¢ available of the aumber of sccused tried for this offense by
inferior courts are:

Special Courts  Summezy Courts

2

Army Air Forces 4,717 7,228
(1 July 1943 to 30 June
1945)

Army Service Torcas® 19,5827 31,048

(1 July 1942 to 31 Dscember
1942; 1 Februery 18943 to
31 May 1945)

TOTALS 24,244 8,273

a. The only general problems encountered in these cases
wag the ryriad of difficulties surrsunding morning reports end
documentery proof of the terminetion of the abssnce. These matters
of evidence are discussed in paragrashs 40a and 40c of this ‘etudy.

(1) Failure to provide specifically in the Manusel
for Courts-Martisl? that the Table of Maximum
Punishments, as applied to the 6lst Article of
Yar, was not suspended except as to sbsence
without leave caused many inferior courts to
impose, and reviewing authorities to approve,
excesgive sentences for other violations of
that Article.

b. Absences without leave while en route from one station
to another were ususlly difficult and sometines impossidle to prove,
esspecially in commands vherein Reinforcement Depots were located.
The quantum of evidence sxpscted bty the Branch 0fflcs of The Judge
Advocate General with the Buropeen Theater of Operations was:

(1) Thet the accused was actually on duty at the
0ld station;

(2) Thet he was ordersd to make a change of station
end was notified of the order;

1. Letter, BOTJAG-E 250,481. )

2. From records at Hq U. 8. Aiir Porces in Europe.

3. TFrom records at Hq Theater Service Forces, Buropean Theater.
4., Manuel for Courta-Martiel, 1928, par 1D4g, page 97.



(3) That the accused actuelly deperted from the old
station pursuent to the order;

(4) The distance; mode of travel and usual trevelling
timé; and

{5} Thet the accused did not arrive at the new stktion
and hed no permission to be absent.

In most commends, these csses were proved by the less exacting and
mere practical manner outlined on page 94, TM 237-255 becepuse of the
inability to meet the stricter (and, admittedly more desirable)
stendards desired by the BEranch Office of The Judge Advocete General,

6. Desertion. There were 1,963 accused convicted of desertion
in the Evropean Theater of Opera.tions.5 The death sentence was ir—
posed upon 139 of them;’ the average sentence as approved by the
reviewing authority was about 20 years.8 Stetistices have not yet
been compiled to indicate how many of thess cases involved violations
only of Article of “ar 58 and how meny of then involved violations
of Article of Yar 58 beceuse of Article of War 28.

a. A substantial number of staff judge advocetes exper-
ienced no difficulties in the trial osr review of ceses involving
ordinery desertion., ZEut many found thet the extract copies of
morning reports accompanying the charges were insufficient to prove
the initisl absence® and that proof of the ternination of the ab- 10
sence yas either diffienlt or, for practical purposss, impossible.
One infantry division staff judge edvocate overcame the second of
these difficulties simply by omitting from the specification, the
words alleging return to military control. One officer suggested
thet an arbitrary length of time be fixed, sfteyr which sbsence
without leave wonld become desertion as a matter of law. He argues
that such a ruls would serve the double purpose of simplifying the
court!s problem of finding the intent to desert and would also
greatly reduce extended ebsences without leave, Ancther would

5. MJ Cir 3, 2 Jul 45.

6. Letter, 30TJAG-E 250.481.

7.  See Appendix 4. Officers having general courts-mertial Juris-
diction enswered thres questions which wers put t0 them by the
CG, BTO, on the effectiveness of the demth sentence in deser-—
tion cmses as & deterrent:

Yes Mo
Arny Ground Forces 45 35
Army Air Forces 4 14
Arny Service Forces and 3 7

Miscellaneous .
TOTALS 52 56
(From records in the Office of the Staff Judge Advocate, USFET).
8. TExact figures of sentences imposed are not aveilsble. The figure
glven here and those used throughout this Chapber (except for
mrder and rape) are the epproximetioms of an officer, who, be-
cause of kis position, is qualified t¢ furnish the estimates.
There was one execution of the dasth sentence upon gopviciion of
two specifications of desertion.
9. See paragraph 40am, thim study.
10, See paragreph 40c, this study.



distinguish between ordinary desertion snd desertion which invelved
cowerdice and would meke the death penelty legal only in the lastter
cless of cases.

t. Two invaslons were mounted from the United Eingdom, the
invasion of Northern Africa end the invasion of Northern Frsnce. Each
of these cempaigna caused the judge edvocetes in the United Kingdom
to be confronted with many ceses involving Articles of Wer 28 and
58 and they were alded neither by an adequate discussion of the sub-
jeet in the Mamuel for Courts-Martial nor by decided cases.

(1) The firet problem wes to devine a meens whereby
the seldier could be warned of the lmpending
novenment and ite hazardous nature end in a
menner that the warning could leter be proved at
a trisl without the testimony of witnesses who
participated in the briefing. An ermy corps
adopted this procedure: A warning of the im-
pending razardous operations wes given at a
roguler company fornmstion. The roll wak celled
and each member of the unit stepped forward in
response to his name. A certified copy of the
roll of those present and the warning given was
sttached to the moraing report and one copy of
the roll went to the personnel adjutent and was
thus, by reference,incorporeted in the morning
report .l

(2} It was subsequently held by a Board of Review
thet the specific intent to svoid hazerdous duty
(n necessary elenent of proof) could not be in-
ferred éolely fromavidenceand procf to the effect
that accused was absent without lsave efter his
unit had been alerted for overseas service and
that the accused had received notice of such in-
pending movessnt .12 Courts could not teke Judi-
ciel notice of the destinetion of the unit or
the fact that it was embarking upon 2 herardous
undertaking.?3 This problen was solved by addue-
ing proof, for exemple, that personnel of the
accused's unit had been engasged in metusl pre-
paretions for m forward novenent; thet the
accused actuall{ did not participste in the
hazardoug duty;+% or that the accused had innocule-
tions, inspections, issues of clothing end equip-
ment. 15

(3) - Another of the difficulties the judge advocates
faced resulted from a decision that a specificae~
tion charging desertion with intent to avoid
hazardous duty would not sustzin e finding of
guilty of ordinary desertion,l6

11. Page 230, Firat U. §, Arny Report of Operations, 20 Oct 43 to
1 Aug 44, Annex No. 20.

12. Cii ETO 2396 Pennington, 1944; CM ETO 2432 Durie, 1944; and Cl
BTC 2481 Newtcn, 1944; but see CM BTO 455 Nigg, 1948.

13. CM ETO 455 Nigg, 1943,

14. CM ETO 2473 Cantwell, 1944.

15, CM ETO 4054 Carey etal, 1944.

16. CM ETO 7397 DiCarlo, Jr, 1945.



(4) The aifficulty of proving sctusl intent to avoid
hazardous duty led several staff judge advocetes
to allsge such an offense merely as an ageravated
absence without leave in violetion of Article of
War 6l. The facts were stated in the specifica—
tion as eggravation and not as additional elements
to prove; a full statement of the facts in the
specification prevented a severe sentence from
appearing excessive and thus reflecting upon the
administration of militery ,justice.l7

(8) Proof of intent to aveld hazerdous duty was not
so difficult in "bettle-line! cases, cases which
arose out of actual and not anticipeted campaigns,
and convictions under those circumstences were
generally upheld. Froof that the unit of the
accused was either engaged in actual combat or
perforning highly important tactical missions
during the abesnce of the accused was sufficient
to establish requisite intent.18 Proof in this
type of offense was also facilitated by the
legel propriety of alleging beth the intent to
avold hazardous duty and the intent to shirk
importent service, provided that such allegaticns
were in the disjunctive and nct the conjunctive.

7. Misbehavior before the Enemy. Four hundred and sinety-four
general courts-martial cases for violation of Article of War 75 were
tried in the Buropean Theater of Operations0 ané ths deeth sentence
wes imposed upon 29 accused. None of these sentences was executed.®
Alrost all of these prosecutions were charged under the first portion
of the Article, The anelysis of that part of the statute and its
application in the European Thester of Operations is illustrated by
the following diagran:

" MISEEHAVIOR BEFORE THE ENEWYRZ

) (1) misbeheves himself
) (2) runs away
Joefore or
Any officer) (3) shamefully abandons Jany fort)which it is
or ) the or ) post)
soldler ) (4) delivers up ) cemp ) his duty
who Jenemy or ) guard)
) (5) by exy ). or ) te
(2) misconduct )endrngers) other)
(b) disobedience) the % comiand)  defend,

or Jsafety of
(¢) negloct ) ) )
¢+ « shall suffer death or such cther punishment
a8 & court-martial may direct.”

17. Pege 233, Pirst U. S, Army Report of Operstions, 20 Oct 43 to
1 Ang 44, Annex No. 20,

18, CM ETQ 2481 Wewton, 1944,

19. MJ Cir 7, 15 Aug 44.

20. Letter, BOTJAG-E 250.481.

21, See Appendizx 4.

22. (M ETC 2602 Picobulas, 1944.



It was the genersl policy, whenaver possidble, to allege offenses
which might be in violation of Article of War 75 as vicletions of
either the 58th or 64th Article of “ar;28 but, in cne instance,
epplication of the policy caused & Board of Review to sey: "Had
this charge been 50 laid (under Article of War 78), it would heve
‘been essily proved end complicated legal questions could have thus
been avoided." Some judge advocates, especirlly in air force
comnmends, experienced difficulty with the words "before the enemy";
the subjeect is discussed in persgreph O of this study. Others
found witnesses unaveileble either because of battle casualties or
because their presence was indispensable in combat.

8. BSentinel Offenses.

a. From 9 September 1943 until after 8 May 1845, the
policy in the Buropean Theater of Operations was stated as follows:

"Misbehavior of sentinels in s theater of operations

is & very serious offense which in the absence of
extentating or mitigeting circumstences of a vary

high order requires trisl by general court-mertiel."3°

The effect ¢f this policy is reflected by eveilable stetistics. NNine
hundred_end thirty-five sentinel cagses were tried by general courts-
mertial while, in the 2ir forces and service forces combined, there
were only 820 sccused tried by speciel courts-martisl for sentry or
guerd offenses. The averace sentence, as approved, was sbout five
years. Many judge sdvocetes who answered the questionnaire believe
thet except in combet zones, it was unwise to require trinl by
genersl courts-mertisl; thet consideration should have bdeen given

to the nature and plece of the duty the sentiael performed. Several
suggest thet legisletion be enacted defining an internediate cffense
betwcen those now defined in Article of War B6 and those now tried
es violetions of Article of ar 986; the new offense to be applicable
in nost cases arising in the zone of the interior and in rear
echelons. Some officers expressed approvel of the opiniens which
tended to meke proof of some of the technical niceties ummecessary.28
Nene disgpnroved of this trend.

b. The tenor of snother phage of the replies to the ques-
tionneire is epltomized by m forrmer arrmy Jjudse advocate who wrote:
"There was Bn unnscessarily large numbser of offenses by santinels,
Generally, these offenses indicate poor training, poor administration
in the unit or 2 feilure to inculcste the importence of guard duty.'

9. Refuspls to Fly. Records of United States Air Forces in
Burope reveel nine general court-martial triels and convictions of
air force personnel in the Eurppeen Thaster of Operstions for
cowardlce before the suemy for refusing to fly in combat mlssions.
These cesen ell arose in hearvy bomber units besed in England and
involved one officer end eight enlisted men. Six were cherged and
convicted under Article of War 75, but records in five of the cases

23. See Appendix 6.

24, CM BID 5293 Killen, 1944.

25. Sec I1I, par 64, Cir 72, Hgq ETOUSA, 9 Sep 43, Cf, par 2b (5),
ltr WD, subj: "Uniformity of sentenced edjudged by general
coyrte-martial," 5 Mar 43,

26, Letter, B0TJAG-E 250.481.

27. Appendices 2 and 3. .

28. SPJGJ 1942/1035. 3 Zull JAG 99; OM NATO 1757 (44), 3 Bull JACG
148,



were held legally insufficient by the Branch Office of The Judge
Advocate Ceneral with the Europesn Thester of Operations on the
ground that the esccused were not befors the enemy while in England
before the take-off, The leading case wes CM EPO 1226, Muir, 194429
In the sixth case,so tried subsequent to the Muir holding, by excep-
tions end substitutions, the accused was found guilty of the speci-
fication except the words "vefore the enemy' end not guilty under
Articls of War 75 but guilty cof a violation of Articlo of War 96.
This_case was sustelned on review. Of tre three remaining cases,
one®l wes brought under Article of War 58 charging desertion to
aveid hazerdous combat flying duty; ths second 2 was brought under
Article of War 64 for willfully dlsobteying the command of a superior
officer to fly on s combat mission; and the third33 was charged
under Article of War 96 for willfully puncturing the oxygen line of
a B-17 aireraft to prevent e scheduled combat nission. The records
of triel in these three cases were a2ll ultimetely held legally suf-
ficient 2nd the sentences, as approved, were, respectively, confine-
ment at hard labor for two, 25 end 12 years.

a. The principle of the Muir case was overruled dy The
Judge Advocate General's Denartment on 29 Janusry 1945, in an
opinion upholding the conclusion reeched in a sinilar case which
arose in the North African Theater of Operations. In that case,
it wes held that a soldier is chargesble under Article of War 75
not only when he misbehaves while in direct contact with the eneny,
but 2180 in case he simllarly conducts hinself when he is part of
a tactical operation which will lead to immediate uninterrupted
contact with the enemy.

b. That only one of the nine accused was an officer is
partly because in heavy bember combat crews there wers usually two
officers and seven onlisted men, and because officers were as a
rule better educated and trained, perhaps a little older and more
thoweughly screened during thelr vigorous training gchedule.?

¢, The fact that all refusals to fly, or other cases of
cowardice, originated in bomber units was caused by ths fact that
the fighter pllot flew a fast maneuverable plane and could more
eesily and often extract himself from immediste danger. The bomber,
on the dther hand, was slower, much less maneuvereble and mcre

29. Other cases held legally insufficlent:
U, S. vs. Pvt Roy E. Fraley, VIII Zomber Commend, Bighth Air
Force, GOMO Neo. 107, 28 Dec 43.
U. 8. vs. Pvt. Sidney P. Atherton, Eighth Air Force, GCM® No. S,
22 Jan 44.
U, 8. vs. 24 It. Solomn (NMI) Zigman, Eighth Air Ferce, GCMO
No. 12, 26 Jan 44. ) " .
U. 8. vs. Pvt. Woodrow A. Taylor, Bighth Air Force, GCHO No.
39, 14 Mar 44.

30. U. 8. ve. Pvt. Bdward C. Coldiron, 506th Bomberdment Sq, 44th
Sombardment Gp, Bighth Air Force.

8l. U. S. vs. Pvt. Michael P. Urban, 1lst Bombardment Division,
Bighth Air Ferce.

32, U. S. va. Pvt. Carl P. Tibi, 578th Bombardment Sq, 328th Bom—
bardmsnt Gp, Eighth Air Force.

33, U. 8. vs. Sgt. William E, McMullen, 730th Bombardment Sg,
3924 Bombardment Gp, Bighth Air Force.

34. IV Bull. JAG, pp 11-12. :

35. "War Weuroses in North Africa" by Lt Col Roy R. Grenker, MC, and
Capt John P. Spiegil, MC, Army Air Forces.



vulnersble to attack. Consequently, the fighter pilot had less to
fear, and much less reason to refuse to fly.

&. Freguently, when it was determined that en officer
lacked the moral fiber to fly in combat, reclassification procead-
ings were initiated. The case history of many officers whc faced
the reclassification board shows that they resigned their commis—
gions for the good of the service, A number of these histories
are given in "Psychistric Bxperiences in the Eighth Air Force.!

(1) Typical of such cases is that of a 24 Lieutenant
pilot of a B~17 whose compleint was: "Fear of
combat flying". This officer's reections in
combat were shown when on his first combet mis—
sion he became zo frightened that he excitedly
jerked the controls from the pilot and threw
their plane out of formation to the point that
the pilot had te join ancther group. This act
was overlooked sa dbeing symptometic of the
lieutenantfs first raid., On hie second raid,
howvever, he was so frightened that his presence
in the plane wae & handicap tc¢ the success of
the mission end following which he told the
flight surgeon that he was too frightened to
go on & mission mgein. This officer was found
to have no psychotic or neuroctic synptonms.
Rather than faece the Reclassification board, he
resigned his comnission for the #ood of the
service,

e. Enlisted men were tried by court-martial only in cases
of outstending cowardice or inexcusable acts of willfullness and
deliberate intention to remove themselves frem the possibility cf
combat flying. In the great majority of cases, enlisted men were
reduced to the grade of private (all enlisted bomber crew reribers
ware non-cormigsioned officers), removed from flying status and
assigned to ground duty.

(1) Illustrative of such cases is that of a technical
sergeant radio gunner-engineer of a B-17 air-
creft. Before he had ever flown a corbet mission,
he complained of irregular bresthing, constric-
tion of the chest, heavy heart veating and mamb-
ness of the finger tips. He complained so
vigorously that he wes adwitted to a hospital,
where the patient described his symptoms with
indifference and yet with insistence of their
importance. He seemed to have no conception of
the possibility of their true reletionship to
situational snxiety. He remained in bed, cov-
ered high arcund hie neck, and nelther read nor
spoke to others. No psychotic manifestations
ware observed. When returned to his unit by

36. Intervisws with 3rig Gen R. M. Ieze, Col J. C. lMcGehee, Army
Air Forces, and Col O. B, Schrender, Air Surgecn, U. S. Air
Forces in Burope.

37. Page 222, Psychiatric Experiences in the Eighth Air Force.



Central Medical Bcard ss fit for full flying
duties, he was reduced to the grade of private
end removed from flying stetus.

10. Refusal io Jump. Records of court-martial cases involving
refusals to Jjump ers not nveailabls tut interviews with psrachute
infantry officers disclose that there were none in sctual ccm‘nat.zg
During the final training period in BEngland pricr $o D-Day, a number
of such cases were tried by general court-martisl end the aversge
approved sentence was confinement at herd labor for five years.
However, charges were not prefaerred unless the accused refused to
Jump efter being given a second opportunity.

n., Cases of refusal to jump sre not compargble to refuesals
to fly in the alr forces. Airborne missions are plenned weeks in
advence, and the period of training, practice and coaching for the
event 18 not unlike that vhich occurs during the time a footbtall
teen 18 being put in condition for the most importent game of the
sepeon., Morale becomes very high and thoughts of danger connected
with the mission are greatly minimized., When aboard the plane, the
sane coaching is continually in progsress snd prior to the Jjurp,
the equipment of ecach men is cerefully checked by the jump chief.
At the moment of the jump, the chief is out first, and following
his descent the others are urged along by the assistant Jjump chief,
who comes last, Consequently, the jurpers ars swept out so rapidly
one after snother that there is 1little opportunity for any to re-
fuse, Sutsequent to s mission, s paratrooper or a glidist mey per-
haps never again undsrtake amnother; but if he should, such a mission
would not follow the first for weeks or even three or four months.
In the air forcss, the ordinery airmen nay be required to engage
in several missions in ¢ompmratively quick. succession.

b, Any shrinking.from hazardous duty or misbehavior befors
the enemy after the paratrooper or glidist reached the ground is
not peculiar to sir missions but 1s the sane ss that of the ground
forces.

11, Yiolations of the B4th Article of Ver.

a. There were 1,424 accused tried by general courts-
mertisl in ths European Theeter of Operations for violations of

the 64th Article of "ar. The numbers by separate offenses were:41
Willful disobedience 1,113y,
Striking officer 120,
Drawing weapon against officer g7, and
Of fering vialence to officer 101.

It is estimeted that the average seatence impesed for willful dis-
obedience, ss approved by reviewing authorities, was confinement for
15 years if the offense occurred in combat and for five yesrs if it
‘was committed in a non-combat zone.

Y. No difficulties were experienced in the administration
of this article except that portion of it pertaining to willful

38. Page 236, Peychiatric Experiences in the Eighth Air Force,

33, Col R. E. Boyd and Maj Virgil P. Chilson, formerly with
Alrborne Divisions.

40. See per 7, thls study.

41, Form 20 Ledger.

42, This includes six attempte, charged under AW 96.
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discbedience, There were too many epecifications laid under this
charge when the order wes given to a soldier who was obviously drunk;
often the charge was even joined with s charge of drunkenness. This
prectice was severely criticized by the Assistant Judge Advocate
General with the European Theater of Operationa.43 In another group
of offenders who were improperly tried were those who szid they
would not obey an order in the future and were summerily placed in
confinement before the time for complisnce with the order hed arri-
ved. 44 4 third category of improper uses of this Article includes
those cases where the mcoussd were ordered to do certain acts as
punishment, either without compliance vith Article of War 104 or
when not legel punishnment under it, and the order was disobeyed.4d
Finelly, & number of cases were tried where the offender wes placed
in errest because of some disparaging remark he made contemporanacusly
with the commend he received but before he had an opportunity to

obey the order given by the efficer.4S

(1) Theco cases which were tried by genersl court-
martial end which provoked the admonitions of
the Assigtant Judge Advocate General ares but =
very smell percentage of the charges zlleging
willful diaobedience of an officer which were
forwerded with recommendation of trial by
general court-martiel. FEundreds and hundreds
were sent back for trials by inferior 2$urts as
violetions of the 96th Article of Var.

¢« Insubordinate conduct under the S6th Article of War
could be punished by any spproprimte sentence; the Teble of Maximun
Punishments does not apply.?8®  Many cases which were belisved too
serious for trial for failure to obey but not proper for the epplica-
tion of Article of War 64 were tried under such a charge and speci-
fication. The tendency of staff Judge advocates, or their commanding
generala, 10 treat the chargs of inswdordination as a panacea for
alwmost all incidents of disrespect and disobedlence occasioned the
Assistant Judge Advocate General to define the offense as a "be~
havior akin to & deflance of suthority bordering on mutinous con-
duct.” He reminded judge amdvocates that willful disobedience should
be charged a5 a violation of the 64th Article of War and disrespect
88 a violation of Articla of War 63%9

d. Comments cf Judge advocates who answered the ques-—
tlonnaire include, 1n substence: An offense sinilar to insuberdina-
tion should be definsd by the Articles of War and the charge of
willful disobedience should be used only in the most exceptional
cases, and when employed very drastic punishment should be imposed.

+

43. MJ Cir 3, 3 July 45.

44, MJ Cir &, 10 Oct 44.

45, MJ Cir 7, 15 Aug 44.

46, MJ Cir 6, 1 July 44,

47, TFrom 1 July 42 to 31 Mey 45 {excepting Jan 43) 2,672 soldiers
in the Service Forces alone wers tried by special courts-
martial for failure to obey (4ppendix 2; theso figures in-
clude offenses under AW 65).

48, (M ETO 192C Horton, 1944.

49, NMJ Cir 2, 17 Mey 45.



There were entirely too many ceses of slleged violaticns of Article
of Ver 84 vhere improper consideration had been given to the surround =

ing circumstances, such ss drunkenness, combat fstigue or the petti-—
negs of the order. "Military duty" is not defined in the Menual for
Courte-Mersial (paragreph 134b); it should be, =nd trifling duties
such 28 "stend at eamse,” should be expressly excluded. Pcor lesder—
shin, even to the inebility to give an understandeble direct order,
wes the direct ceuse of meny of the cherges of willful discbedicence.

13. lutiny end Sedition. Only 20 ceses of mutiny (Lncluding
beginning, exciting or joining a mutiny) end two ceses of sedition
were reported to the 3ranch 0ffice of The Judge Advocste Genersl with
the Europeen Theater of Operetions.50 Fifteen accused recsived the
desth perslty but none was exccuted.®' In none of these casas wes
elther procedural or substantive diffieulties encountered. Tre low
numper of mutiny cases is prrtly accounted for by the feet thet most
officers exercising generel court-martiel jurisdiction nreferred to
cherge eccused of violating the 64th Article of "ar whon the facts,
28 they usually did, justified such a cherge.

e. After Cctober 1944, all mutiny end sedition trisls end
all ceses in which_there wes evidence of mutinous conduct waere held
in cloged session.

13. SHecurity in 2 theater of opefetions was of the utmost im-
portance in the prosecution of the war, and it therefore becrme a
meterial fector in the administretion of military justice. Judpe
edvocrtes, confronted with the necessity of punishing violetors of
securisy regulstions, obbeined nc swecific essistance fron either the
Articles of ™er or the Mamel for Courts-ilertial. Offensss were
usually prosecuted eg violetions of standing orders. Consequently,
in the cases of enlisted men, the neximum punishment which could
be imposed wes ccnfinement st herd labor for six months and appro-
oriete forfoitures. The general opinion cf judge edvocetes is vhet
such punishment wes insdequate in many cesas; the result wes thet the
very lerge majority of such cherges were rsferred to speciel courts-
mertlel so no figures zre svaileble of the rumber of such oflenses,
From October 1942, until the snd of hostiliiics, <2 cases involving
violaticns of meil censorship, and from ovemper 1942, 36 casces in-
voiv:lng other security delinque@cies were tried by genzrel courts-
mertisl. 53 Censorship cffenges were usuelly cherged as violetions of
Buropeen Theeter of Operstions dircctives;&‘ those vho vare guilty of
other wrongs involving clessified meterial were tried for failure
to obey Var Department orders.S

Ay Proof of postel censorship ceses wes difficult be—
cense, frequently, the besic evidence wes nct aveileble., Triels were
facilitated by en opinion which hald thet Yar Departmont AGO Form
No. 912a, prepered end filed in the reguler course cof duty by a
cengorshin officer, was sdnissible in evidence undsr the provisicns
of the Act of 20 Junc 1936, ¢ 640, Section 1 (26 USCA 695) and thet
2 duly euthenticated copy of the report wes 2lso rdnissivle. The

50, Forn 20 Ledger.

51. See Appendix 4.

52, ILtr, Hq ETOUSA, AG 250.4 MJA x 311.5, 239 Oct 43, subj: "Se-
curity of Court-Martisl Triele Involving lutiny."

53. Form 20 Ledger.

54. Cir 65, Hq ETOUSA, 26 Aug 43 end Cir 33, He IPQUSL, 21 Mer 44,

55, AR 3§-5, 26 Sep 42 snd Trrining Circulars Wo 15, WD, 16 Peb
43 and ¥o 66, WD, 12 Mey 43, Pauphlat YD 21-1.
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nest importeat end helnful contridusion of this epinien vas the haold-
ing that & pheotostatic copy of the censered document ,if nade in the
reguler course of duty and certified as a true cepy vy the exanining
efficer, was adnissible in evidence equelly with the originel .56

14, Article of Mar 95. Officers vho replied tc the questien~
naire state that tney emerlenced ne nracedural er substantive diffi-
culties with this Articls of “War; but The Assistant Judge Advecete
General with the Zurovesn Theater of ®ergtions said it wes ene

sf the four Articles af Var with which his office experienced the
crestest difficulty in revieving rscords nf trial.57 1In any event,
comparatively, it wes net extensively uced®® and 1ittle of histprical
interest can be recorded of its ewnlicet¥on. The gist of sone of the -

Judge advocates' comments concerning its applicetian is contamed in
the footnote.59

15. FEraternizatign, The nilitary justice aspects ef the non-
fraternizaticr pelicy were clouded by uncerteainty, lsck of enthusi-
asiz, and frustration, Meny eormanding genersls and thelr judge ad-
vocates belizved that severe punishment should be inflicted.oO
Sut it was held thet, unless the cffense was so ag.ravated as to
jeopardize the security of the United States forces or constitute
sgre cther offense, it was nerely a vioclstion of standing orders,
for which the authorized maximun —unishnent for enlisted men is con-
finerent at hard labeor fer six ncenths and twe—thirds' ferfeitures
for the sane peried.€l Directives did not define the offense te
the satisfaction of judge advocatzs, they eften were in dcubt whether
8 given set of facts constituted a violetion of the osrder. Cfficers
and eothers cherged with the meintenance of disciwline were reluc-
tant teo nake en-the-8pot cerrections or arresis, partly beczuse

56. Ltr, AG :50.<62 Op JA Hq BTO, 17 Mar «-, subj: "Adnissibility
in 3vidance of Certain Ddcuments Prevared in theCourse of Mili-~
tary Censorship."

57. MJ Cir <, B Avr 4+,

58. Of the 7E accused tried, 64 were convicted and in 11 ef these
casges, the sentences vere disapproved by the reviewing autheori-
ty. In & of the renesining cases, the sentences were executed,
in eight suspended and in ene case, the sentence was commuted.
(These figures are taken from genersl court-martial srders,

Hq ZTOUSA and HQ USFET fsr the years 1842-1945).

89, Too many were tried under it; AW 96 should be used except in
the noet serisus cases (cempere with ceustic cemments of the
CG, USFIT, in his actiens published in GClOs 349 and <15, Hg
USFET, 1945, to the sffect that the maximun sentence autheri-
zed under charges s0 improverly leid under AW 95 wes wholly
inadequte), courts rere reluctant to cenvict; it is a shield
for officers, cenparzd to enlisted wmen; sny nffense for which
an enlisted man werld likely be cenfined should be cenduct
unbeceming an efficer and gentlemen as a matter of law; i%
sheuld net be used vhen charges esn be laid under eny other AY,
except AW 96; 1t is satisfactery if wigely used; the decisions
under the Article heve gens too far in oroteetion of an offi-
cer for failure to »ay debts; and confinewment and fines sheuld
be pernissive punishrents.

60. There were 80 generel court-martisl cases according to the Fern
20 Ledger af the Drench Office of The Judge Advecete General.

6l. MJ Cir 3, 2 Jul <5.
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of uncerteinty whether the supnosed German wes one or wes o Ais-
placed parson. Many courts were reluctent to convict; genarally. en-
forcement bogeged down; from the etendpoint of militaery Justice, it
has been compered with the Netional Prohibdition Act.62

1€. (Charges involvine self-infligted wounds were slnost im-
20ssible to prove, so they were rarely oreferred. The megnitude
of this offense &nd the helplessnaess of competont suthority to cope
with it 1s illustrated by the comnents of an officer in the Office
of the Staff Judge Advocate, United Stetes Porces, European Thester,
who wrote to The General Doard:

"In connection with reviewing line of duty cases, w3 hed
numerous instances of gelf-inflicted wounds where versonnel were
in combat or vhere combet was imminent; usually, this would take the
forn of shaoting through ths toes of the foot and would occeur without
witnessea. 'e recognized thet we were bound by the wresumpticn in
fevor of line of duty; however, this tyne of case beceme o prevalent
thet some of us felt the ordinary. rules governing line of duty de-
terninations were inadequete. I believe, for instence, thet evidence
such as the following, which occurred very frequently, should be suf-
ficient to rebut the ordinery line of duty presumation: The wound
wes selfw-inflicted: it occurred vhen combet was imiinent; the scldier
hed indicated in other ways prior to the injury that he wss trying
to aveld combat.

"I believe thet when a militery orgarizaticn is in combat,
it must be recognized that every soldier, except thecse cempletely
lacking in ineginetion, is scersd and that it is wrong to plece a
premiun upon the cowardly expedient of self-wounding in order to
avold the risks which must ke Dorne bty the soldier's comrades. I
believe further that by wresent policies, we heve been doing just
that end heve, in fect, encouraged self-wounding; the soldier usu~
ally receives a Purple Heart, exempiion frem combat, an honorable
discherge end perhsys a pension for life as a reward for his cow-
ardice.

"One medieal officer reorted thet he had vwersonally
treated 25 coases of self-inflicted wounds, not one of which could
be proved to te deliverate. This wes long befoere the end of hos-
stilities, I believe an enalysis of self-inflicted wounds in the
Buropean Theeter wcould reverl thet they ren into meny thousands;
thet they were asccomplished in 2z more or less stenderdized wayi
and that there is. every reason to believe that they were deliber-
ate in most cases.!

These observetions are equally pertinent when apnlied
to ths administretion of militery justice. Another remedial sug-
gestion made by Judge advocates s thet, after an empropriste study
by medicel snd legal exweris, if the wound is of e certein type, such
es in the fleshy portion of the left limbs, the burden of proving its
2ccidental origin be pleced upon the wounded soldier.

17. Other Militery Offenses. In addition tc the offenses
specifically discussed in the preceding paragraphs, there were num—
ergus other military cffenses which cccurred with more or less Ire—
quency in ths Buropeen Theater. These offenses were commonly cherged
s violetions ¢f Article of Yar 96, either ss a disorder or neglect

62, The facts stated in thig peregraph are sumrarized from the an-
swers of judge sdvocetes to the questionneire of the Judge Ad-
vocete Section, The General Sosrd.



to the prejudice of good order end militery Adiseipline, conduct dis-
crediting the military service, or a crime or offenss not ca,pital.ss
The renge of different offenses was grest but some of them presented
continuing disciplinery problems. Offenses involving army vehicles
were frequent. Drunken, negligent end reckless driving were con-
stent scurces of court-mertisl cases.64 Unsuthorized use of vehic-
les, frequently cherscterized es "Jjoy riding," wes similery coimon
end sometimes e serious offense.®5 offenses involving uncuthorized
cerrying end discherge of weanons were frequent and constituted en
anvious oroblem becauge of their relation to other more scrious of-
fenses such es essault end manslaughter.€6 Disorderly conduet,
with end without drunkenness, wes constently 2 concern of command-
ers.67 Offenses involving unsuthorized use of pesses and orders,
end the forging of similer pepers, were troublesome, perticulsrly
in connection with Absence without leeve and dssertion. Simple
ssseults and betteries and attemps to comnit a veriesty of offenses
were conventionelly prosecuted under Article of Var 96,69 e
large number of esteblishments and erees pleced off-limits to mili-
tary personnel occasioned nany prosecutions for entering off-linit
pleces.70 Greaches of restriction, in a sense & corrollary of vio-
l?t%ons of Article of 'ar 89, wers punisked under Article of Wer
Posgcssion and use of nercotics, especislly marijuana, were
feirly comron end were 2lso cherged zs violstions of this letter
Mrticle.”’® In many instances, the snalogy of e Federal or District
of Columbie stetute was employed for definition of the offense, to
fix a mexinum or for both purposes. In the meln, Jjudge advecates
did not experience difficulty with offenses under Article ¢f Yar
96,73 elthough at least two of them cbjected to the general languege
of this provision end preferred a precise codification of offenses
under it.

RCTI0H 4

CIVIL QFFENSES

18. %%Ee" 2y 1 July 1845, four white snd 25 colored soldiers
of the 1697% accused who hed been tried for rape hed been executed.
Fifteen others were executed after being convicted of both murder
ond v8ps.7% Fourteen’® roceived epproved 1ife sentences and the

. [P . .

HOM, 1928 par 15u, #p 187-191. In the cese of officers, mili-

tarv offnnsw of this ;=='1"ral.qh.eracter WEre- 8058 gtimes charged

es violetions of &Y 95. Ges WCM, 192€, Her 151, »p 186-187.

6+, 2 Dig Op ETO 853, 699-702. Meny of these cases, like other ca-
ges discussed in this veregrenh, found their way into speclel
end summery courts-mertial.

65, 2 Dig Ov ITO 731-724.

:6. Per 6b, Sec II, Cir 72, Hq ETOUSA, 9 Sep 43; par 6b, Sec IV,
Cir 78, Hq ETOUSA 4 Jun 45; 2 Dig On EPO B4B, 715.

63, Cases of this sort were esvecirlly numerous ia inferior courts.

68. 2 Dig Op ETO 666, 66E, 718-719, There were some prosecutions
greunded on Sec 132, Title 18, US Cede.

89. 2 Dig Op BTO 597-602, 6/05-612.

70. These cases were universally tried in inferior courts. Officers
were generally wunished under AW 104.

71. 2 Dig Op ETO 636.

72. 2 Dig Op ETO 698, 716.

73. Compere peragreph 33, this study.

74, Ltr, 3BUTJAG-E 250.481.

78. See Appendix 6.
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everegg sentences of #ll others, es ep-roved by the reviewing su~
thorities, wes 14 yeers' confinement et hard leber.78

e. Apart from the unsvoidatle improbsbilities, uncertesin-
ties and inconsistencies aporeering in the expscted testimeny of French,
Belgien end Germen vprosecutrices {this was no smell problem), the
greetest obstecle which confronted the judge sdvocates weg thet the
wernetration of this crime ceme in twe great waves;’’judge edvocete
and provost mershal sections were not equipved with sufficient per-
sannel to cope with the situations premptly.78 Delsy in investiga-,
tions and triels was fetel to the production of satisfectory prcof.
An excerpt of & report of s corps judge advocate to the ermy judge
advocete, teken from the files of the 12th Army Group, is illus~
trative and sppeprs in the footnote.?9

b. Once evidence wes mershelled snd witnesses sssembled,
the actuel triels of repe cases presented no eporecisble difficul-
ties, However, the judge pdvocates who reswonded to the question—
neire were almost unenimous in their opinion thet the 924 Article
of War should be amended to permilt the court, upon conviction, to
fix any penelty including death. It was generelly thought that the
minimum euthorized penalty wes toc severe in many ceses end fre-
quently led courts-mertiel to sdopt acquittal e the unjustified
but more eccepteble eltarnative.

&6. TForm 20 Ledger.

77, GSee Study, The Genersl Board, USFET, "The Militery #ffender in
the Theater of Operetions."

78. A study of repe ceses vending in the Ninth US Army in April
19485 and occuring in Germeny discloses: Ueses tried, 13; re~
-ferred to triel,7?; %riad or %rieble, 27; reported snd unselved,
18; under investigetion, 14; Total, 79. {From the reworts of
corps Jjudge sdvocates to the Army Judge Advocate. Different
msthods of reporting meke it impossible ¥o distinguish more
cleerly bYetwesen the first and third items end the fourth and
fifth clessifications, The figures do not include 37 rccused
being investigeted for agssults with intent to commit rape
or other sex asssults.) )

79. "The biggest difficulty is due to inexperienced efforts at in-
vestigation and feilure to recognize velusblo evidence end
valuabls clues when they sre ohserved. The use of the CID
hprs been of consideradle help bud it hes serious limitstions,
which sre: L. They 4id not resch the scene promptly. 2.
Their methods ere elow and, fer the rapidly moving situation
which we heve been undergoing, inadequete and entiqueted. To
illustrete whet I meen Dy this: I lesrned of two repe cases
after they hed been investigeted by the CID. I sent =n offi-
cer from this headquerters who vrocured copies of statements
from the CID, interviewed the witnesees, snd cherges were pre~
pared, vreferred end the accused went on trial on the day the
unit received the GID report. Hed the unit waited for the
CID remort, it would heve been so fer awey from the scene of
the crime es to meke it impossidle or impracticable t6 try the
ceges. Fer a time, I hed four CID zgent working out of my of-
fice, but due to the press of business they were recelled.

The 75th Division now hes two CID ~gents attached to thet heed-
quarters. It is my recommendetion thet an edequete number of
CID egents be pleced st Division end Corps heedquerters. This
will enepble thew to more promptly pdvise thoss concerned es to
the evidence discovered. It will slse eneble them to more
promptly go to the scens of sny sffenge. Fleborste CID reports
mey meke good files but they ere of little velue in the con—-
vietion of an aeccused."
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18. Murder8Ctriamls did not, generally, present sny unususl
difficulties other than those injerent in the cherge itself.
Some judge sdvocetes found by bidkter experience thet their trisl
Jjudge advocates and defense counsel lecked the treining and ex-
perience to conduct such cases prowerly.

8. lany of the judge =dvocates who responded to the
questionnaire recommend thet the courts be vermitted to impese any
sentence, in their discretion, including deeth.Bl

20. HManslaughter.

#. One hundred snd thirteen zccused were tried for (or
convicted of, es = lesser ineluded offensgs of marder charges) vol-
untery manslaughter.82 The sporoximete sverage sentence impose in-
cluded confinement for seven years.

b. Of the 305 sccused tried for involuntary menslaughtexr
in the Buropeen Thester of Operations, more than one-helf, 187, were
acquitted.B3 The sentence of those convicted aversged about two
years.

c. The principal difficulties judge advocetse encountered
in menslesught er cases arcse from the inadequete discussions of both
volutary end involuntery mensleughter conteined in peragraph 140e,
Menual for Courte-Martiml, 1928, Some Jjudge advocates believe that
the peralty for involuntary mensleughter should be increased, snd
some urge thet homicide by negligence (perticulsrly in the operation
of » venicle) be made a specific offense with a nore severe penalty
then nay be imposed for reckless driving.

21. Lareesy. Ten per cent of all ceses tried by general couris-
martial in the Buropesn Theater involved larceny of personzl prop-
erty.84 A guerter of these ceses involved larceny cof pronperty owned dy
the United Staetes. The meximun authorized punishment was the same
under Articles of War 93 and 94 and was gradueted eccording to the
value of the property.85 The longest euthorized sentence of con-
finement wae five years. The estimated averege sentence included
the meximur pericd of confinement authorized by the proof of velue
in cach cese. Ordinerily, lerceny of Government mroperty wes al-
leged under Article of War 94, but sonstimes it wrs cherged as a

80. There were 290 murder ceses. Lir, BOTJAG-E 250.481. %3 mc-
cused were sentenced to deeth, but the sentences were comuted
in 211 except 35 cases. <8 were sentenced to life imprison-
ment. The sentences of the others, as reduced end epproved
by the reviewing suthorities, sveraged eight years. 3Befere
1 Jul 45, nine white and 23 colored accusad hed been exscu~
ted (Appendix 6). :

8l. Compere the preceding parsgreph.

82. Form 20 Ledger.

83. Torm 20 Ledger. See par 70, this study.

B4. Thare were 1,191 casges. Of thie number, 270 ceses involved
property of the US, end 931 cases invelved the property of
others. Of the first group, 110 cases concerned property
velucd at nore then $50 snd 180 cases concerned proverty
worth $50 or less. Of the second group, 427 ceses involved
prowerty worth more then $50 and 494 cases concerned roperty
worth $50 or less. Form 2C Ledger.

85. The Teble of Maximum Panishments provided: mers then $50, con-
finement for 5 years; less than $50 but more than $20, con-
finement for 1 year, $20 or less, confinement for 6 months.
MCM, 1928, par 104c, pp 99-100. One JA thought the anthorized
confinenent was too severe.
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violetion of Article of War 93.885 Some difficulty wes experi-
enced in esteblishing ownership of stolen pronerty, end there were
some instances in which offenses, zlleged ee viclations of Arti-
cle of Wer 94, were not proved under this Article or could heve
been proved more eesily under Article of War 93.87 Proof of value
wes sometimes difficult, although this difficulty wes svoided in
pert through use of officiel price 1iets.88 In this connection,
the difference betwsan officiel snd bleck merket prices and.retes
of exchenge presented seme special problems.89 Thus, a larceny

of French frencs constituted e more serious offerse under the
officiel rete ef exchange thet 1% 4id under the bleck merket rete
since the grmount involved in terms of Americen dcllers was greet er. %
Lerceny of proverty from a Prench civilian wes 2 less serious of-
fense if the proverty wes valued in French frencs by ordinery
pre~wer prices or »t the officirl rete of 2xchenge rether then by
presant-dey French prices or st the pre-wer rete of exchenge.9l
Froparty which was unaveileblsz to civilians in Continentsl coun~
tries hed no established merket velue, yet, in the opinien of some
officers, the relstively modest nrices stated in officisl price
lists did not fairly reflect the grevity of en offense committed
in 2 country whare grossly inflated prices prevailed,92 Usually,
the valus or, in the cese of money, the enount of roney wes al-
leged in terms of dollers with s complementery zllegatlon in terms
of foreign sloney when that was nacessary.93

a. Pillaging end Looting. Pillaging ~nd looting in con-
quered and liberated countries were offenses of frequent occurrence
end constituted & special disciplinery problem.”™ Offenses ranged
from simple acquisition of & mettress for added comfort to armed
end vioZlent robberies. Freguently, looting or pilleging was ec-
compenied or preceded by other offenses. In the opinion of seme
Jjudge edvocetes, leniency end unwillingness to interfere on the
rert of some comrending officers confributed in important measure
to the lsrge number of instances of pillaging, looting and al- '
lied offenses.98 To combat these offenses, seversl Articles of
Wer were evaileble. Article of War 75 enabled punishment of a

86. CM BT0 1411, Riess, 194.1; CM ETO 1764, Jones, et al, 1944. Cf
the bleck market ceges, discussed in per 32 of thisz study.

For exenmple, ceses involving PX property. Cf (M ETO 7248, »
Strest, 1945; CM 2T0 1486, MacDonald, 194<; CM ETO 6232, Lynch,
19<5; CM ET0 128, Rindfleisch, 1942; Sec 3, MJ Cir 7, 15 Aug
44, One JA suggested redreft of these articles along the
lines of the Louisiana Crimingl Code to simplify questions
invelving ownership of proporty.

88. CHM ETQ 5666, Sowles, 1945; Judiciel notics wes commonly teken
of official price lists. :

89. Sce generelly, par 22 of this study.

90. OM 370 8187, Chappsll, 1945.

91. OCM ETC 6217, Jerkus, 1945.

92. OM ETC 5539, Hufendick, 1945.

93. OM ZITO 1486, MacDonald, 194«; Sec 5, MJ Bir 2, 8 Feb 44;

Sec 5, MJ Cir 2, 17 My 45.

94. Ltr, CG, Third US Army, 14 Mar 45; Ltr, SJA, Hg Ninth US
Army, 2 May 45; Ltr, SJA, Hq XIII Corps, 13 Apr 45; Ltr, SJA,
Hq XVI Corps, 16 Apr 45.

96, Pilleging, looting end sllied offenses occasicned a substantiel
number of cleims under the Forelgn Cleims Act. The Form 20
Ledger lists 39 ceses of pillaging. Other cases are undoubted-
1y included in the totels for other allied offenses. It is
belisved thet there were many instances of this kind of con-
_duct which were not brought to trial.
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soldier who quit his pest t6 plunder or pillege. Article 47F War
89 wes availeble for the nrosecution of wazte, epoil, willful de~-
struction of property, dewredstion or riet. Article of Wer $8
provided meens of punishing burglary, housebreeking, rebbery and
lerceny. Article of Wer 96 ensbled punishment of veristions of
the forezoing offenses and other offsnses, such as freternizetion
end disorderly conduct. There was some confusion, aowever, in con-
nection with prosecution of the genarel cless of offenses just de-
scribed, dus in pgrt to uncertainty about the scope of some of
these articles and in part to failure te discrinminete batween

the types of conduct which each prohioited.98% Clarification of
the relation of seversl of these provisions and more precise de-
finitlon of offenses was thouzht to be necessary by several judge
advocates,

22. 3leck Market Trensactions.®? 3leck merket trensactions
presented a continuing problem in the Europeen Thester of Operat isns,
elthough not t0 any greet extent in the United Kingdom. There were
two genersl types of transactions: (a) seles snd exchanges of pro—
verty, znd (b) seles and exchanges of currency.

e. 2lsack rerket sales end exchenges of property.

(1) Zleck werket sales and exchanges of property
were largely the product of inflsted prices resul-in
ting from civilian shortegss of slmost all kinds
of goods in France snd other continental coun—
tries. For exrmple, clgerettes were sold for
$1.00 to $2.50 per packege. A five-cent choco-
late bar was sold for 40 to 60 cents. &4n ordi-
nary bar of toilet soap or leundry soep drought
B0 cents to $2.00. Gasoline was sold for $4.00
to $6.00 per gallon. A peir of shoes brought
$20.00 to $40.00. Other goods of allrkinds
brought similerly infleted wrices. There were
fcur genersl clesses of trensections: (a)
sale or exchenge of property ovmed by the Uni-
ted Stetes pnd elther issued to militery person-
nel or held by militery units; (t) sele cr ex~
change of nrowerty owned by » post exchange, A
Fed Cross unit or an Alliad Government; (o)
sele or exchenge of sroverty owned by militery
personnel but purchased from & jost exchenge
or quertermester store; fnd (d) sale or ex-
chenge of proparty owmed by militery wersonnel
but soquired from non-governmentel sources,

(2) To combat the ccnsequences of these trensactions,
hoth to the economy of the country inveolved and
to the discipline of the srmy end the sconomy

96. For exsmple, prosecutions under AW 75, see OM BP0 5445, Denn,
1946; CM ET0 5445, Hoffmen, 1945 par 1b, Sec II, MJ Cir 1, 16
Apr «8; Sec I, MI Cir 2, 17 Mepy 45. Instences were renorted
where & soldier weg cherged with freternizetion end, for exem-
ple, rovbery or nilleging on substentierlly the seme fzots.

97. No statistics ere evellable concerning the numver of btlack mer-
kot ceses es such. 4s it will apieer in the following discus-—
slon, this 1s bteceuse meny of the bleck merket offenses were
alleged and tried simply g8 violations of ones of the exlsting
AVs.
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of the United States, ssveral Articles of VWar nere
utilized. Some trensactions violeted Article
cf Yer 83 or B4. Some were preceded by a ler~
ceny in vicletion cf Article of Wer 93. Meny
trensactions directly viclsted or were pre-
caded by e vicletion of Article of Yar 94.
St11l others contrevered ermy regulFtionsga

cr theeter directives®® end therefore could

be rlleged #8 violeticns cof Article of Yer
96.190 Most of the judge sdvocrtes found

thet these provisions furnished an pdegquete
besis for the punishment cf bleck merket trans-
&ctiong, slthough ssveral beliaved thet the di-
rectives were not sufficiently exwliclt in de-
fining prohibitad conduct. Considerable diffi-
culty wes experienced by some Jjudge advocates
in oroving Government cwnership of property in
nrosacutions under Arsicles of Yar &3, B4 znd
94,1 and in establishing velue for the pur-oses
of vunishment.? Difficulty wes 2ls¢ encoun~
terasd vhere the sroperty involwved was apier—
ently cvmed by a nost exchenge or en Allied Gov-
arnment. Most of the judge sdvocetes who dis—
cussad bleck merket offenses pgreed thet The
Teble of Meximum Punishments did not euthorize
sufficiently severe sentences in sggrevated ch=
ses. These officers telioved thet this chete~
cle could be slinineted by she sirmle expedient
¢f amending The Teble of Meximum Punishiients.
Crly cne cfficer =xplicitly esuproved charging
such offense under Article of Wer 96 Pnd some
Judge sdvecetes expressed disep rovel of this
nrectice, slthough several steted thet it hed
been followed in their commends. Several offi-
cere believed thet the velue of the vroperty
invelved in terms of American money was not a
criterion of the gravity of the offense end
should not determinz the severity of the sen~
tence.

(3) The widely vwublicized railwsy cesesd tried in
Perie illustrets ths aggrevated dleck market
offenses for which the suthorized mexirum Hun~—
ishwments under Articles of War €3, 84 and 94
were belleved to be vholly inedequate. In
this instence, there was widesprend theft
from ermy supoly treins snd sale of stolen sup—
plies of #£ll kinds to clvilian purchesers et in-
fleted prices. The greve threet to the wer ef-
fort resulting from this diversion of sup»nlies

96,

98,

100,
1.

Prr 13, AR 210-65, 19 Mer <3 per 22, 4R 80-2290, 10 Aug 38;
wer 2g, AR 600-10, 2 Jun 43. Of per 134, AR 210-65, 12 Jun 46.
Prr 7g, Sec I, Cir 563, Hq ZTOUSA, 17 Mey 425 Ltr, AG 004 CpGa,
Hg 3TQUSAL, 4 Apr 45. Cf pers 6h, 63, Sec IV, Cir 76, Hg ETOUSA,
4 Jun 45; Ltr, AG 383 GB(-AGD, Hq USFET, 10 Sep 45.

MOM, 1928, per 1234b, p 149.

MCM, 1928, pers 13, 144a, 1501, pp 158, 185; CM ETO 5689,
Meze, 1945.

MCM, 1928, per 104g, pp 98-100.

2 Dig Op ¥T0 622.
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inte unsuthorized chemnels, the feilure of the dol-
ler velue of the property to indicete the serious-
ness of the offenses, fnd the large number of sol-
diers who actively or oessively varticipated in
the wronzful zcts,--these considerrtions induced
the resvonsible OfflceI‘S to elloge f1l1l of the
offenses »s vicletions of Article of Yer 96.
Three generel types of specificetions were used.
In one, there was alleged e genersl conspirecy
ariong nemed epceusad and dther members of the unit
involved to defraud the United States of mili-
tary property during s criticsl combat meriod.

In » Becond specificetion, substentimlly the

sene consplracy, but only among nemed accused,
was plleged ageinst the soldiers nemed. In suc—
ceeding s»ecificetions, perticulerly ssles, mis—
apronriations, vrongful dispositions or posses—
sion were cherged. This 17st specificetion fol-
lowed the conventionel farm for charging a vio-
letion of Article of Wer 94,° but was enlerged to
allege thet the =c¢t occurred during a criticel
veriocd of combat operetions and resulted in di-
version of vitelly reeded war supplies. The ec~
sused were tri=d® in jeint or joint ~nd comron

or common triels in groups of ten or fewer. The
records of the first thres triels were promatly
reviewed by the steff judge sdvocete of the ap-
v0inting authority end were forwarded unier Ar—
ticle of War 50% 28 test csges.” Review of the
remeining records was ‘subsequently complated but
action of the ~mwointing suthority was withheld
until the Soard of Revisw hed rendered its opin-
ion in the first three cases. The Zoerd of Re-
view fully sustained the legel theory upon which
these cases were tried.8 3=y analogy to onec fed-
srel statute,? the meximum nunishmert for con-
sniracy wes liruted. to two yeers; and by anslogy
to snotherlO depling with netionel defense, the
maximum nunishment for specific wrorngful dispo-
gitions, etc., was fixed et ten yeers. In an
indorsement to the opinion in the Young cese,

See generelly, "Finel Report, Reilwey Pillaging Cesses," SJA
350.481, 21 Jun 45, from the Steff JA to the CG, Seine Sec-
tion, ComZ.

Sez Forms 110, 112, MCM, 1928, Ap» 4, pn 252-353.

There were 45 trirls. Altogether 198 accused, 190 enlisted men
and 8 officers were triad. Of this number, 23 accused, 17 en~
listed men and 5 officers wers acquitted, snd 176 sccused,

173 enlisted men end 3 officers were convicted. OFf the 176

who were convicted, 87 pleaded guilty ené 89 pleeded not guil-
ty. One conviction of en enlisted mer wes disepproved by the
2 mointing euthority. Three others were held legelly insuffi-
cient by the Soard cf Review. Of the four disepiroved, one ‘as
disepoiroved beceuse of insufficient evidence, the octhar three
beceuse of the menner in which confessions were obteined by

CID agents.

Per 62, Sec VI, MJ Cir 1, 16 Apr 45.

CH ETO 8234, Young, st al, 1945; CM ETO 8336, Fleming, et al,
1946; CM ET0 8599, Hert, et el, 1945,

18 U. 8. C, 88.

50 U. S. C. 105.
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Srigedier Geners) McNeil recomiended thet, by
snelogy to civil prectice of fixing concurrent
sentences, ths meximum sentance not exceed two
years for conspireey or ten yeers for snecific
wrongful dispoeitions, stc., regerdless of the
number of specificetions of which the sccused
wes found guilty.ll

(4) The principle of these craes end the puthority
to #llege tyvicel violetions of Article of Wer
94 under Article of Wer 96 were nerrowly limi-
ted to the kind of situetion fnvolved in the
reilwey ceszs. Two days effer the decision in
the Young cese, the Boerd of Review expressly
confinsd the scope of this opinion to o situa~
tion where the wrongful scts of the eccused were
orrt of e wholesale diversion of Government pro—
werty from nmormel distribution chennsls, cir-
cumstences which must be slled and proved.l12

b. Dlack market seles or exchenges of currency were chief- )
ly the product of differentisls existing betwesn officiel retes of
exchenge end the rates of exchenge resulting from privete trenssct-—
ions in seversl Buropeen countries. For exemple, the official rete
of exchange set the velus of the doller et epuroximetely 50 French
frencsl? end the pound wes cfficislly velued st eppreximetely 200
French frencs, wherges in bdleck merket trenssctions, the dollar
brought from 128 to 350 French frenes end the pound brought from
450 to 1,000 French frencs. Similer differentisls existed in
other Continemtel countries. In 2ddition, it wes revorted that
in the United Strtes the pound and the French frenc were valued
in dollers below the officirl rete of exchange with the result that
mllitery personnel trevellng from the United States to Englsand or
Fremce could purchase pounds or franes in the United States et
populer retes of exchenge snd profitably excheange them in Burope
At the officisl rates. Verious directivest4 forbede these dif-
ferent trensactions and the wrongful possession of Sritish and
#nd Amerlcen currencies. Violetions were puni;hed under Article
of UWer 96.15 Most Judge edvocetes did not experience any nerticu-
ler difficulty in the trisl of such ceses. Some believed thet di-
rectives were not sufficiently explicit in defining the offenses.
There was some difficulty with the question whether or not it wes
necessary to ellege end prove thet the mccused hed notice, either
ectuel cr constructive through 2 reasoneble opnortunity to get

11. The evereze sentence of the 3 officers was 18.3 yeers. The
eversge sentence of the £6 enlisted men who pleaded not guilty
wes 23.3 yeers. The everege Sentence of the 87 enlisted men who
gnilty wes 6.6 yesrs{though it should be noted that the consni-
recy ssecificetiona were withdrewn sgeinst all of the latter and
thelr confsssions were not introduced in evidence). The average
sentence for =11 enlisted men ajproved by the epveinting eu-
thority wes 7.1 years. The longest sentence edjudged by the
court was 50 yerrs. The shortest sentence wes 2 yeers. The
longest sentence ageingt an onlisted man. aporoved by the appoint-
ing euthcrity wes 15 yesrs end there were only four of this
length.

12. CK ETO 8226, Eely, 1945, See elso CM ET® 9987, Pipes, 1945; CM
TT0 5689, Hufendick, 19:5. See generally, 2 Dig Op BPC 615-630;
See II, MJ Cir 2, 17 May 45. -

1&. Oir E’;BL ¥D, 8 Sen 44,

14, E.g., 1tr AG 121 Pp0A, Hq ETOUSA, 23 Sep 4+; Sec IV, Memo 98,
Hq Ninth US Army, 3 Yov 44.

15. (M ETO 7653, Zesdine, 1945.
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ectuel notice, of the dirsctive in question.16 In the ceses of en-
listed men, unlewful currency trensections were punished a8 violations
of stending orders for which the meximun punishment wes confinement
for six months end pertiel forfeiture of pey.l7 Some Judge advocstes
believed that this was # vholly inedoquete punishment for an offense
which wes similer in some respects to bleck merket seles sad exchenges
of property end threstened to impose An unwerrented dburden of redemv-
ticn by the United States of develued forsign currency..8

33. Assenltg., 4 totel of 1608 amsseult cases (other then simple
essaults) were tried in the Zuropeen Thester of Cperetions.19 The
follewing teble shows the number of the different cetegories of the
offenses, the detes in prrenthesis are the dates from which the tabu-
letions begin:

Assault end Bettery : (Sep <2) 304
Indecent Asseult : (Oct 44) 53
Assault with intent to do

bedily hern : (Oct 42) 162

Assenlt with intent to

comnit felony : (Oct 44) 5
Asseult with intent to do

zurdsr . : {Aug 42) 76
Agspult with intent to do

mansleughter : (Aug 423) 14
Agspnlt with intent to do

rane : (Aug 42) 293
Asseult with intent to do

robbery : (Jan 43) 14
Asseult with intent to do

sodemy . : (Jun 43) 20
Agseult with dengerous

w2apon : (8ep 42) 663
Attempt to assseult with

dangerous weanon ! (Dec 43) 4

a. Ceses renestedly esrose, prrticulerly in the United
Einzdom, of essaults on femeles which lecked some of the essentiel
elements of asgault to commlt repe snd other sggreveted essaults
=3 they era classifisd in the Menuel for Courta-Mertirl but were
more serious than simple ssseults and battery. This tyjpe of of-
fender wes trisd for "eggrevated essault! or "indecent assault';
sentences to confinement for five yeers were held to bs lewful.20

24. Carnsl Knowledee of Femele Minors. (Stetutory Rape)
Almog¢t »1l prosecutions for thls offense (there were 87 tried by
generel court-martinl )@l arose in the United Kingdom. The policy
wes firm there that pll such ceses must be referred to genersl courte-
mertiel, 2R irrespective of the previous unchastity or immorel repu~
tetion of the complaining witness,33 unless 3Jritish officiels con-

18. See wreceding note.

17. MCM, 1928, pers 104c, 134b, pvn 100, 149.

18. Cf. the currency control plen established by Cir 139, Hg
USFET, 10 Oct 45, which became effactive 10 Nov 45.

19, Form 20 Ledger.

20. 1lst Ing, CH ETO 4386, Grasn, et 21, 1944; MJ Cir 3, 11 Aug

43; MJ Cir 6, 11 Wov 43.

Form 20 Ledger.

GO N¥o 37, Hg ETOUSA, 9 Sen 42.

Ltr, AG 280.1 J&, Hg Westorn Sese Section, SOS, ETOUSA, 9 Sep

43, subj: "Punishment for Statutory Rape," and 24 Ind, Hg

BTOUSA, File: AG 2850.4 MGA, 4 Oct 43.

[Re RN IR
[ B
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sented ﬁo a triel by an inferior court.

2. Berly in the war, efforts were mrde to try accused
for this offense or the bvesis of 3ritish lew, which trested it es
of triviel importernce. This vractice wes stopied by = stetement
by the Assistent Judge Advocate Genersl thet Americen courts-
mertiel could not teke Judiciel notice of Zritish low »nd, fur-
thermore, thet such law was not to be ppplied by United Stetes
courts-mertial; thet the offense is denouncad by Ssction 273 of
the Federsl Penel Code #nd chergestle undsr Article of Yar 96
g8 & crine or offense not cepitel.?¢ In Februery 1945, The
Judge Advocete Generel held that the Federal Statute did not apply
to ceses committed on foreign soil; and thet, therefore, statutory
repe should be presecuted only as conduct of 2 nrture to bring dis-—
credit upon the militery service; bus thet the nenelty of confine-
ment for 15 years for the first offexnse provided by the statute
could »roperly be irnpossd.25

b. The estimated aversge sentence wes confinement for
six months.26 Decause of such sentences, most Jjudge advocetes who
oxpressed themeelves on the subject steted thet the awiciating au-
thority should heve hed digerstion to refer such ceses to any court
which was 2roser in view of a1l of the circumstences. iiany thinik
thet the offense should be gpecifically denouncsd by an Article of
War.

25, Other Civilien Qffenses. Other tynicelly civilien of-
fenses were comnitted more cr less frequently in the EZuropeen Thee~—
ter. During the neriod from October 1942 to lay 1945,for example,
there were 116 cases of robbery end 159 cases of housebresking
tried by ganerel ccurts—mz=r1;i‘e=,1.2 Geses of embezzlement of both
privete property end government ronerty were similerly frequent.
Prosecutions for sodomy were feirly common prior to Jenuary 1944,
but efter that time were less frequent Deceause offenders often were
sdministratively discharged.?€ layhem was believed to be a comion
offense, wut few ceses vera tried éad those thet were tried were
ordinarily cherged ee a wiolation of Article of Yar 96.29 Thero
were occasionel ceses of erson, burglary, forgery, nerjury end
false cleima ageinst the United Stetss, out the tobel number of ca—
ses wag not grest, Generelly syeeking, judge edvocetes encountered
no wrocedarel or substentive difficultias with the offenses dis~
cussed, in this veregranh excewt difficulties resulting from the in-
herent nature of the perticuler offense.

24, MJ Cir 6, 11 Hov 43.

25. 4 3ull JAG 57, Feb 45.

26. Detween 1 Jan 43 end 18 Sep 43, 27 sccused were trisd by
generel courts-mertial. The results of those trials were:
confinement 5 yeers - 5; confinement 1% yeers — 3; confinement
3 months - 1; confinement 2 ysers - 1; confinement 6 months
-~ B; confinement 2 months - 1; restriction, 1 to 3 months - 83
pequittels - 2. (lst Ind (no file number), Hg 508, ZTOUSA,

18 Sep 43.)

27. Form 20 Ledger. The meximum suthorized punishment for both
offenses was ten yeers (MCH, 1928, per 104c, p 99), end the
estimeted avereze sentence for beth offenses wes five years.

28, Cir 3, VD, 3 Jen 44; per 2, AR €15-368, 7 Mer 4B, Sonme po-
tential sodomy casea involved the offense of contributing to
the delinquency of & minor. Sece 2 Dig €p IT0 677-684. See
also 2 Dig 0o 3TC &11.

29. 2 Dig Oa ET0 708-706, 7C9-710 and var 16 of this study.
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SECTION &5
PRISOERS OF “AR

26. Prisoners of War did not present any substentiel problem
in the sdninistration of milltery justice. Zerly in the cempeign,
it was not the genersl poliey to try them dy either swmmery or
sveciel courts-martisl, elthough 1t was decided by the Steff Judge
Adrocate of the Burovpeen Theeter of Onerstions that such courts hed
Jjurisdiction despite the fact thet it 49 not conferred by either
Article of "er 13 or Article of Wer 14.%0 ILater, trials of nrise-
ners of wer by inferior courts were permitted.5l Only twe orisoners
of war were triesd by genersl courts-martinl.d?

e, Comoanding officers cf prisener of war erclosures
relied substentially upon the forms of sumwery vunishment permitted
by the Geneve Convantion of 27 July 1929 reletive to the treatment
of »risoners of war, in meintzining diseipline within the enclo-
sures. BSome Jjudge edvocetes were of the opinion that such punish~
ment could be imposed only under the wrovisions of Article of Yar
104 and subject to the same procedure end limitations33 end so ed~
vised tre commenders of the enclesures. Others, and probedly most,
believad thet summary punishment to the extent vermitted by the
Convention might be imposed. The questien wes not settled until
B April 1945 when it was directed thet sumsary punishment would be
imposed only taromgh a summary conrt-martisl or “nder the anthority
of Article of War 104.%%

27, Uany Italisn nriscners of war, after the surrender of
Itely, wers formed into service units and the mersonnel were there-
pf4er known e8 cooperetors, They werc trested in the same mannex
253 ell other priscners of war in courte-nmertial vrocedure, e.z.,
notice 6 the protecting nower.

2. Almost 21l offenses comritted by these men were of
e triviel nature, such as pilfering of focd, short ebsences without
e pags or entering off-1imit houses of mrestitution. In Merch
1945, suthority wes granted to base Hsction compenders for cause,
and unon recomnendstion ¢f the United Stetes unit comnpnder, to
relegete cooneretors to the stetus ¢f orisoners of wer end to re-
turn them to wrisoner of wer enclosures.3® The spulicetion of thils
power to these petty offenders (with coincidentel publicity to the
coonareters) effectively eanded the discinlinary nrobvlem.

30, &Y 12 gives general court-mertiel Jurisediction over any person
lwho by the lew of war 1s subject to trial by militery tri-
tunals."

31. S0P do 56, Hg BTOUSA, 5 Apr 45.

32, Form 30 Ledger.

33, P 98, "Lew of Land Werfare," JAGS Text No 7.

34, SOP o 66, Hq ETCUSA, 5 Apr 45.

35. Ltr, AG 322, Op NLS, Com 2, ET0USA, 5 Mar 45, subj: "Orgeni-
zetion end Bmployment of Italien Service Units."
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CHAPTER 3

LILITARY JUSTICE PROGEDURE
SECTION &

1047H ARTICLE OF WAR

28. Officers. Punishment wes imnosed uzon officers under the
orovisions of Artiele of Yer 104 in numercus instences, but no
stetistics are availeble which reflect the extent of the use of
this article. Judge advocetes who replied to the questionnsire
ere overvhelmirgly of the opinion thet the use of Article of ‘ier
104 in the ceses of officers wee effective. 4 substentizl me jority
of them-think thet # perumanent record of such Junishment should be
nede on the officers'! WD AGO Form Xo. 66-1 cerd; this practice was
followed in some commends.t A minority of judge sdvocetes who an—
swered the questionneirs favor sending & copy of all the papers
empleyed tc impose the punishment to the theeter crmmender's Judge
edvecete 8¢ thet there would be an autometic review, or 2t least
supervision, of the ectiocn cf the cfficer iwpcsing the punishment.
bost comends permitted the cfficer sccepting punishment to make
such explenatinn 88 he desired, end this prectice is fevored by
glmest pll judge sdvocates whe replied te the questionnaire.

e, Sixty-nine wvsr cent of the judge advocetes replying
tc the questicnnaire said thet the smount of fines which mey e
iwmpesed under Article of War 104 should be incressed, meinly oe-
ceuse cf the large chesm thet new senarates punishment under thet
Article end the cnly slternrtive, triesl by generel crurt—mertisl.
Suggesticns as to the extent cf the incresse very, but mest faver
ferfeiting cna-helf of thras months! pey.

) b. 'ith cne excention, the judge advccates are unanimcus
in recomnending that werrent cfficers end flight cfficers be included
with comnigsicned officers in the groun which mey be fined under
tha wrevisicns of Article of "er 104, Seventy-seven der cent spy
thet 11 cfficers tc pnd including the grade of cclonel sheuld ve
subject tc fines, end BE ver cant wruld extaznd tha nowar to fine
te end ineluding the grede of lisutenent colonel.

(1) Of the five bess sacticns in ths United Kingdom,
only on» wee commendad by & gonarel officer dur-
ing part of 1943.2 A1l of these bese secticns
hed lerge trecp wrpuleticns end the cormander
of each ¢f them sxercised genersl court-msrtial
Jurigdicticn. ut to fina en cfficer under the

1. AAF Reguletions 35-6, 23 Nov 43 end 35-38, 16 Apr 46,

2. Centrsl Bese Section, Ccl Flees Rcgers (beceme 5rig Gen 16 Har
43); 'festern 3ese Section, Cvl Hderry 5. Veughan (beceme Srig
Gen 22 Peb 44 end Maj Gen 14 Fov 44); Esstern Bese Ssction,
Gcl Bweit @. Plenk (vsceme 3rig Gen, 24 Febt 44); Southoern 3ase
Section, Ccl €. C. Threshsr (becene Zrig Gen 22 Feb 44);
Jertkern Irelend 3ase Sectien, 3Brig Gen Lercy P. Collins.
Iestern 3ese Saction went te Frencs in the late summer cf 1944
ss 3ese Secticn Fo. 1 end it later beceme Zrittany Base Sec-
sicn. It was cormarnded by Col Roy V. Grower whio beceme a orig
Gen 10 Nov 44. Vestern Bese Secticn went to Frence in the lete
cummer cf 1944 es Chennel 3rse Section. It wes commanded by
Ccl Fentcn J. Jecobs, whe becrme o Zrig Gen 8 Nev 44.
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nrovisions of Article of 104 the cumbersone
vractice of forwarding the correspondence to
the Conmending Venerel, Service of Supply
(later Communicetions Zone) European Thester
of Opsrations hed to be employed.

29. Enlisted men. Sixty-one per cent of tle replies to the
Judgs advocate questionnaire stated thet punishment imposéd on
enlisted men under Articls of Ver 104 wes effective in the Furopebn
Theeter ci Operstionas, but meny of those included the statement
thet it would heve been more éffective hed greeter punishment
been perhitted. Mcst of the 39 ver cent who believed such dis-
¢iplinery ection wes ineffective were from ground force orgenize-
tione; thelr position is thet under combaet conditions withhelding
of privileges is meeningless and extre fetigue oy hard lebor is
impracticel to enforce. Ons offiger seid, "My expsrience a# en
enlisted men convinced me that.Article of “'ar 104 wes a leughing
metter emong enlisted men." Sugzéstions made to The General Boerd
include both confinemérdt and forfeltures of pey b8 suthorized
puiidhments under this grticles

8. In June, 1945, the commanding general of an infant®y
division recommended that forfeiture of ten per cent of sn en-
listed men's pay for one month be suthorized as punishment under
Article of Ver 104. Staff judge edvocates within the 12th Army
Group interviewed by the Steff Judge Advocete of the 12th Army
Group generslly opposed the plan becsuse of the risk of sbuse of
the ~uthority by youthful commending officere, Accordingly, the
Commending Genersl, 12th Army Group, recommended to the Commending
Generel, Buropeen Theater of Operetioms, that Article ol er 104
net be emended in this resmect.d

b. The Agaistant Judge Advocate Genersl seid that in =
surprisingly high percentage of cases serious errer wes committed
in pdministering punishment under Article of "ar 104 and by in-
forior courf.s."‘ Ordinerily, there were no mesns by which the
steff Judge advoceate of a coumend could sssure himself thet punigh-
nent of enlisted men under the provisions of Article of War 104
wes imposed in a lawful menner and wes legel punishment.

SECTIeN 7

PRE-TRIAL_FROCEDURE

30. Invastigetion preliminsry _ﬁ_g\ﬁggg gharges. The usual

offenses were generally inveatigeted in an informel manner by en
officer of the accusedls unit. In cases dispoeed of by summary
courts~martial or under Article of “er 104 these investigetions
were sufficlent; in those ceses referred to special or general
pourta-mortlal more often they were not. Summaries of evidence
{Par 32, Henual for Courts-Martizl, 1928) usually were not pre-
vered; the officer investigeting in the firet instance did not
heve adequate knowledge or trepining to sdduce the essential, prov-
able facts.

3. 24 Ind, AG 2560 (Ja, Hq 12th Army Group, 12 July 1945 rnd in~
formal memorandum of the SJA, 13th Army Group, 2 July 1945 on
the subject.

4, MJ Cir 9, 14 Dec 1944; MJ Cir 7, 15 fug 1944.
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e. FPreliminary investigetions were usually not immed—
iately conducted when the offsnse wes committed in a distent command
end the accused was apprehendsd thers, unless the nature of the
offense was such that the Criminel Inveatigation Devertment was
promptly celled into the cese. There were axceptions where the
accussd wes cortain to be tried in the area where the offence wes
committed, e.g., Prris, Frence or London, Englend, end where he
was likely to be tried there because civilipn victims or witnesses
were involved.

(1) The customary procedurs was to notify the com-
mender of the esccused's orgerization by e
"Dslinquency Report," & form of vhich is atteched
£9 Appendix 7, The informetion reouired to
conplete this report wes so meager that no in-
vestigetion was prerequisite to its completlon.
ps4 vas balieved from the informetion so fur—
nished that the cese would not be disposed of
by reference to e swamery court-partiel or
under Article of “er 104, the burden thereupon
fell upon persomnsl of the aceused's unit to
accomplish the investigetion.

3l. The Criminel Investisetion Depertment of the Provest
lierghel's Office. More serious ceses, especielly those involving
eivilians, wera reforred to the Crininel Investigetion Department
for investigetion. These investigetors (with exceptions in two or
three commends) worked under the direct supervision of the provest
mershal. They performed a herculean tesk, end a very large number
of convictions can be directly attributed to them. Howevar, sonme
Judge advocates expressed the opinion that these investigaters oper-
sted too slowly, laid too mich stress upen obteining & confession,
end apportioned too little time to interviewing witnessee other then
the zccused end developing the broeder ssvects of the investigetlon.
It is a fect, especimlly towerd the end of the cempsign in Burope,
that more and more frequently courts were rejacting cenfessicas,
reviewing euthorities were disspproving sentences, end bosrds of
review were holding records of trial legelly insufficient beceuse
the voluntary neture of s confession was doubtfal.® Almost =1l
Judge mdvocetes believe thet Criniinal Investigation Depsrtnent tesns
ghould be retained but thet they should operate under the super-
vision, if not the directien, of the staff judge advecete.

32. Cherges and Specificetions.

a. An ellegation that the accused did, at APC 000, commit
s certein offense was never proper pleading in the Furopeen Theeter |
of Operations, although this form of 2llegation was sometimes em—
ployed. The geogrephicel plece of the offense was disclosed in the
specificetiaons; usmurlly thess pleces snd nemes were 8o closely
identified with the designation of an organizetion thet 1t was
necessery to classify cherge sheets sn® sll accompenying pepers,
including the recorda, "confidentiel." The result wes thet nesrly
every peper hendled by ¢ Jjudge edvocete wes so cleggified and re-
quired consequent troublesome spfeguerding

b. Appendix 4, Menuel for Courts~Mertiel, 1938, wes found
inedequeste for forms of specificetions to meet situstions frequently

5. See footnots 79, Chepter 2, this study.
6. 0Of footnote 6, 24 series, Chepter 2, this study.
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arising in the Buropesn Thester of Operations. For example, there
are no forms which a leymen could reesdily edopt to ellege:

(1} Violetions of securlty;

(2) Violetions of censorship;

(3) Statutory rape;

{4) Feckless driving:

(8) . Involuntsry merslsughter;

(6) Currency violetions;

(7) Joy riding;

(8) Black merket activities {(under Article of Ter 96);

(g) Entering off-1init eress or establishments;

(10) Indecent asssult;

(11) “rongful discherge of a firserm (other than
through cerslessness);

(12) Insubordination; end

(13) Altering, or forging, a pass, or pessessing such
an instrument.

These offenses were very commom in the Buropean Theater of Opera-
tions; inexperiernced officers could not be exprcted to be abvle to
ellege the offenses correctly end, in fect, they did not., Communica-
tione to judge asdvocates were usuelly very slow- sometimes impossible.
The result was that some records of triel by inferior courts—

martirl hed to be held legrlly insufficient by the .general court-
martiel suthority, end generel court—-mertirl cherges were sometimes
inertistic end cften considerably delayed.

c. The following mumbered forms (Appendix 4, Menuel for
Courts-liertial, 1928) werc never, or almost never, used in the
Buropean Theater of Operetions: 2, 3, 4 to 12 inclusive, 18, 17, 18,
40, 41, 43, B4 to 57 inclusive, 60, 83 to 65 inclusive, 73, 74, 75,
80, 82 to 85 Ilnclusive, 121, 132, 145, 151, 157, 159, 164 and 166.

d. Ore of the mejor difficulties with cherges and speci-
fications resulted from the menner in which they were employed.
Thue, it hes been seid:

"The cases vhich ceuses the greatest trouble in this
office ere those where the offenses ere over-charged.
For exsmple, esseult with intent to rape, when the
offense Is reslly en eggreveted ssseult or indecent
behavior; asgeult with intent to do bodily harm in-
gteed of essault enld bettery; disobedience or orders
when it should be fail to obey, or often drunk end
disorderly conduct. Wot only is it difficult to
prove the more serious offense snd often impossible
t¢. do so, but the results ere bed in every way. The
prisonsr often gets too heavy » sentence which will
ceuse repercussions beck home agrinst the Army, end
clemency end restoration sre mede mere difficult be-
ceuse of the long sentence. You will get vetter
results in every way if the charges are drawn having
in mind the eppropriste sentence the accused deserves.
It is not necessary to charge the meximum offenses
thet can be spslled out of the facts."?

33. Article of Yar 70 Investigstions. The overwhelming
mejority of replies to the Judge Advocete's Section of The Genersl

7. WJ Cir 3, 11 Mer 1944; end see per 2, Sec I, MJ Cir 6, 1 July
1944.
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Board's questionneire contain the stetenent thet Article of War 70
investigations in the Buropern Thester of Opqrations were not ade-
quate.” Among the ceuses sssigned were that wificers sppoint ed for
thet office were too junior, untreined end 1ne:{perlencea— and were
burdened with teo neny other duties. They were handicanped, pexr-
ticulerly in France end Zelgium, by the scereity of skilled intqr-
preters, Frequently the investigetions wers perfunctory. No effort
wes nede to dnterview witnesses whose statoments hed elready been
obteined, or to verify or to enlsrge upon the versions given, and
insufficlent attention was devoted to chennels of inquiry consistent
with the innocence of the accused. The conceasus ie thet Article

of War 70 investigetions should heve been conducted by permenent,
skilled, trelned investigators strtioned st the regimental or
equivelent leval end thet it is immeterie) whether they are organized
es teams or operate indlvidually. Uost judge advecates sey thet the
investigetion should be mendetory in e11 genersl courts-nartisl
cages and also where new cherges or specifications have been edded
that differ meterizlly from thosa originelly investigated-g However,
Judge edvocetes are almost unenimous in recommending egainst Article
of War 70 investigetions 'in special court-martiel @zses. It iB
urged by some thet in ceses invelving enlisted men the investiga-
tion cpuld and should be conducted by guelified nonm-commissioned
officers.

34. Psxchi%trig examinetions of epccused prior to trisl were
widely employed; 0 in the First U. §. &rmy ond in the Fifteenth U.S.
Army every individuel was given a thorough pre-triel psychiatric
gxamination.ll In most commends such en exemination was not made
unless tha nature of the offense or the accused's history indiceted
its desirability end in some commends & psychietrig exenination in
every cese would have been inprecticeble. If the §ssue was net
raised pricr to trial but the court gquestioned his senity, 1t would
request en examination end adjourn pending receipt of the psychia-
tric repart. Usually, proper disposition of the chse wes fecilitated
1f the estrminstion had been conducted prior to trisgl snd the results
of the exeninetion could be reflected in the advice of the staff
Judge advocete.

35. Advices. Steff judge advocetes experienced no particuler
or unusual probleme (except those of substentive law which sare
discussed in Chapter 2) in writing sdvices required by military
1sw. 12 Iy some cormands the volume of general court-mertizl cherges
was SO great snd personnel so limited it wes found necessary to use
tiimecgrephed forms of edvice. The advice wes completed merely by
£illing in the pertinent personel date concerning the eccused end
the neture of the charges end specifications. Chose who used these
forms concede their undesirability but contend that necessity Jjusti-
fied ths practice. They s2y thet in ell cases charges end accompany-~
ing pepars were studied and considered equally as carsfully as if

8, See also MJ Cir 3, 2 July 1945. The most favorable comments
epme from Judge edvocetes of infantry divisions.

9. 'hen charges of misbehevior before the enemy under AW 75 were
chenged to desertion under AWa 28 and 58, it wes required thet
AW 70 be complied with, (Telsprinter messsge from Hg Euro-
pean Theater of ®peretions MO EX 13987, 27 Feb 1945.)

10. 8ec X, MJ Cir 6, 1 July 1844.

11. Sec III, per 4a, Finel After-Action Report, Judge Advocate Sec-
tion, Fifteenth US Army and the renly of the formar Staff Judge
Advocste of the First US Army to the guestionpsirs.

12, MCl, 1928, par 35t, AW 70.



an individual advice had been written.

SECTION 8

TRIALS

36. Trial within Five Days.

a. The letter of The Judge Advccate General, file SPJGP
1944/10, subject: !"Time Element in Triel by Courts-Mart ial,“ls
deted 14 February 1944 did not receive general distribution to offi-
cers exercising gensral court-mertiecl jurisdictirn in the Buropeen
Theater cf Operetions until scmetime in Aoril, 1944, It was renub-
lished in pert in Military Justice Circular Ne. 5, 10 May 1944.
Plene for the trial of offenders et or near mershalling areas (the
invesicn of France was irminent) were ccuplete by that time, and
ncst of these plans celled for trials within 24 hours.t4 Ths delay
in the distribution cf the letter resulted in the trisl of neny
accused during the period immedistely befcre and after 8 June 1944 in
less than five deys, and at least one reccrd of such & trial \-lais
held legally insufficient by a Hoard of Beview for that reason.

b, Many combat crgenizeticns did net receive The Judge
Advccate Generalls letter until menths after the invasicn because they
were gealed in marshelling sreas at the time cf its distridution,
their putlications were already neckeged and watervrccfed, and, in
France, their pesiticns were censtantly changing. It fellows that
its provisicns were not observed by these crgenizaticns.

c. With the excepticns discussed in the two preceding
sub~peragraphs, fren June 1944 until 8 May 15485 accused wors not
tried in the Burcpean Theater of Operaticns within five dsys of the
service of charges unless they expressly ccnsented te such trial or
unless military necessity ccmpelled it., In she latter case, it was
necessary fer the recerd tc show affirmatively that %he exigencies
cf the military situsticn requirsd immediats trial.t

37. Mctions fer Continnences presented no repcrted preb-
dewsein the Burcpesn Theater cf Operstirmns, Uhere the accused
desired e continuence the usual vrectice wes tc¢ erraign him and,
porhaps, toc hear such evidence as the sriagl judge advccate chose
t¢ adduce at that proceeding, end then tc continue the case tc a
date sgreeabdble o the accused and his counssl.

38. Ccmmon Trisls. 4 common trial is the trial of two or
mere separately charged eccused who allegedly heve committed dis-
tinct but simulisneocus offenses of the seme character, in the same

13. Thie letter recommends that en mccused not be tried within five
days ¢f thke service ¢f charges upon him in the ebsence of the
rere occeslons when military necsesity compels it.

14, Page 224, First US Army Report of Operstions, 20 Oct 1943 to
1 Aug 1944, Annox No. 20.

15. CM ETOQ 3178, Steels, 1944.

16. OM ETO 4564, Woeds, 1945 is the leading cese on this subject.
Semetimes, the showing in the reccrd smounted only to a reore~
sentetion thet military necessity existed without wsdditionsl
explenaticn.
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place, and provable by the seme witnesseg.l’ Cemmon trisls were
widely used in the Burcpsen Theeter cf Operstions. This procedure
was expedient, for {t resulted in cnly cne trial by cne court, but
it wes potentielly prejudicial where one accused had confessed end
bed impliceted a co-accused in his confession. The danger ¢f harm-
ful errcr wes eliminated by edvising the court thet oral or written
statements of a certein accused were evidence only egeinst the
sccused making the statement snd must not be considered ps evidence
pgainst any other sccused, and by deleting ghe nemes of cor refer-
ences tc¢ cther eccused when they P.ppeared.l During elmost the
entire tine embraced by this study, an mccused could not be tried
in & ccamen triel if he ctjected to it;19 but almost ccincidentally
with the cessation of hestilities it wes held that where the sppoint—~
ing putherity directed 2 cemmon triel, the deniel or grenting ¢f

e metion to sever the ceses was within the scund discreticn cof the
ceurt,20

39. 4An explaneticn of the rights cf the accused es e witness
end the meaning of & plea of guilty were usuelly mede in infericr
ceurts-nartial cases and were elmcst always given in general courts—
mertipl triels. Such éxplanetion were incorporated in the record
of triel. Originally, failure tc mske such explenaticns was the
subject of individusl letters frecm the Assistant Judge Advecate
General (cr his Chief cf the Militery Justice Divisicn); subsequently
memoranda cn the sudbject were published in Military Justice Circulars
Nc. &, 11 Merch 1944, Ne. 4, B April 1944 snd Fo. 6, 1 July 1944.
After the distributicn of Technical kemmal 37-265, feilure to advise
the accused cof his rights a5 a witness in substantially the lenguage
which it centeined weuld inveriably result in comment by the Steff
Judge Advccate, Burcpean Thester cf Cperesions, in ceses reviewed
by him. These repeated reminders hed a salutery effect Tnd precti-
cally elininated this defect frecm a1l reeccrds of triel.?

40. Decuntentery Brvidence.

z. Morning Zepcrts. The edriseibility of extract copies
of meralng reports was the chief procedural difficulty enccuntered
by the staff judse advocete of cne cf the busiest jurisdicticns.
This difficulty, present in every command in greater or lesser
degree, wes occcasicned by three maln causes: (1) want of perscnal
knowledge by the signer of the facts recited; (2) defective prepera-
ticn and execution of the criginal morning report; and, (3) defec~
tive preparation end euthentication of merning report extracts.

17. CM ETO 6148, Dear, ot ml, 1045.

18, 'OM BETO 895, Davis, st al, 1944.

19. Per 13, MJ Cir 5, 4 Oct 1043.

20, CM BP0 6148, Deer, et al, 1945. (Cf Dig Op JAG, 1912-40, Sec
395(33), Dig Op JAG, 1912-40, Sec 1309, end per 91b, ™™ 27-~255).

21. A sinilar warning was slways given fc milltery witnesses vhen
1t eppeered that their testimeny was 1likely to incriminate
them. The questicn frequently srcse whether the naticnels cf
another country were entitled to be advised cf their rights
under AW 24 ageinst self-incrimination (the stetute provides
ne witness. . .shell be ccmpelled", etc) when testifying be-
fore scurts-mertiel sitting in their ovm ccuntry. The prcblem
was perticularly troublescme in triels invclving bleck merkat
transscticna where the witness was sn acconplice of the accused
and was listle to prosecution under the laws of hie own country.
Sz far g8 is known to The General Boerd, i% was never decided
whether such witnesses were entitled to de advised of any
righte they might heve by virtue cf AW 24,



51ightly more then helf the judge edvecetes sgres that 1t 1s neses-
sery t¢ liberelize the rules respecting sdmiesibility of sorning
reports. Alncst 2 dosen specificdlly urge pdoption of the rule of
pdmissidility in Federzl courts of records kept in the ususl eourse
of business.<2 Some believe thet the frequently reperted requirement
of personal knowledge cn the pert of the signer is unreelistic end
should be sbendonsd; cthers favor strict epnlicetion of the rule
excluding hearday evidence. During the period from Jenusry, 1942

to May, 1945, four differsnt Arny Regule.tioms'g3 and one Theater cir-
cular?? governed the preperation of norning reperts; but, elthough
several® of these suthcritiss permitted scmeone cther than the unit
cormender to sign the report, the requirement of personel kaowledge
rempined the 5a6.26 kore then one Judge advocate noted that ner-
sonnel officers end, frequently in combat, company comanders, do
nct heve personel kncwledge of facts regjﬁted in morning reports.
Feilure to follow established procedure®’ in the preparstion end
execution of morning reporte and extracts was responsible fcr nany
difficulties, Sevezég,l Judge advocetes believe that ths morning
repert extract form®” should be simplified end accompenied by pre-
cise instructions which the nost inexperienced personnsl could not
misunderstend. There wers meny judge edvocetes, even gaong those
who did not fevor greater libderzlity in ednitting norning reports,
who remarked the neceesity of cleréfication of the nmss of rules,
scmetines apoarently cong&ieting,z concerning the admissibility of
mernlng report extracts. It wed suggested that emphesis be placed
upon wroper instruction of personnel whose duty it wes to prepers
morning reports end extracts. Finslly, to combat the frequently
experienced diffienlty of cbtaining any morning reports at all, 1t
was proposed thed one central office be designeted as the repositery
cf extract copies of morning reports of 211 units in & theater, end
that each tine a unit remerted en unauthorized absence the unit ve
required immedistely to send triplicate copies of the mornlng report
t0 this centrel office.

b. Confessions and Adaigsicns. ‘'ritten confessicns and
admlseicns of the accused prior to triel supplied the necessery
proof of the offense cr cffenses in a substentisl number of cases
tried in the Hurcpesn Theeter. For the most pert, the provieions of
$he Henuel for Gourte-iisrtia1Sl sffordsd sn zdequete basis for
decision of legml guestions concerning this evidence. Ccasideradle
difficulty was experienced, however, in determing whether or not
other evidence sufficlently estavlished e corpus delicti.3? This

22. 2B USC 695; see OM ETO 4691, Knorr, 1945; Hemo for TJAG, 30 er
1945, 1 Dig Op BP0 113-115,

23, AR 345-400, 25 Aug 1938; AR 345-400, 7 Hay 1943; AR 3i5-200, 1
Hey 1944; AR 345-400, 3 Jan 1945.

2¢. COir 119, Hq ETOUSA, 12 Dec 194% .

26. Ter 6a, AR B:5-400, 7 Mey 1943; Cir 118, Hq BTOUSA, 12 Dec 194<;
per 4%, AR 345-400; 3 Jan 1945. .

26. CH ETO 5633, Gibson, 1945; ¢il ETO 8§31, Hanilteon, 1945; Cii BP0
10331, Jonea, 1945. .

27. AR ®:.5-400, 3 Jen 1946, This was ssnecially true of entries
invelving chenge of stetion.

28. TForn Wo. 44, YD AGS. ,

29. Compere Cl 870 527, Aatrells, 1943, with OM ETC 5414, lhitse,
1945 and CM BPO 5533, Jarvis, 194b.

30. See genmerslly, 1 Dig Op ETO 105-115.

31. KOM, 1928, par 114, pp 114-117.

32. HCl, 1928, par llée, P 115; see Dig Op JAG, 1912-40, per 395
(11), pp 207-208; 1 Dig 0o ETO 100.
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wes true, for example, in prosecutions under Articlss of War 58 znd
61 where g morping report was wnobtazinsble t¢ prove unsuthorized
ebsence but the sccused had conceded it frior to trizl. This problen
was further complicated by the difficulsy comstines of distinguishing
between confessions and admissions,“® ead the practical necessity of
neking the distinction since it wes not _necessary to estebligh a
corpus delicti to support an sdmission.®® It has been heldS® that

in e desertion case the corpus delicti is the unauthorized absenes;
the corpus delicti in a simple case cf absence withont leave wss

not so clesr.36 1In & desertion case adeission by the accused anly of
uneuthorized absence was not an acknowlsdgment of guilt of the crime
charged, slthough it unguestionably involved ecknowledgment of guilt
of a lesser included cffemsa. Zut it was never settled whether or not
a pre-trisl stetenent conceding absence without leave, inadmissible
without a gorpus delicti where only =bsence without leave was cherged,
wes admissible without e corpus delicti where desertion was charged,
and would sustain & conviction of the lesser included offense of
absence »ithout leave. There wes also difficulty with corfessicns

in which the accused had acknowledged guilt of seversl offenses and,
for one resson or another, it was not possible to try him for 21l of
them. If was frequently difficult to seperate the various portions
of the confession, yet there wes often grave danger of prejudice

to the accused if the entire confession was received.

c. DOther Documentary Zvidence. The admissibility of
docunentary evidence wag subject to the rule excluding hearsay evi-~
dence“® except as this rule was expressly qualified by the lianual
for Courts-kartiel. In con gquence, reports of srrest or appre~
hension,*V deliguency reports™ and verious cther reports, #2 excest
docunents receiva‘oig gs official written statenents, were not admis~
sible in evidence. A little more then half of the Judge edvoeates
favored greater liderality in acmitting documentary svidence of a1l
kinds; the remainder were opposed to any chenge. Almost a dozen

33. MOM, 1928, pars 1l4a, 114b, o»p 114, 116; Dig Op JAG, 1912-40,
per 395(3), pp 198-19¢.

34. CM BTO 804, Ogletres, 1943; CH BP0 2535, Utermoehlen, 194:.

35. O BTO 6221, Rodriguez, 1945; CM BIO 6810, Shembengh, 1945.

36. OM ETO 4915, iizgee, 1944.

37. Sone judge sdvocates ettributed difficulty in using confessions
to failure of the CID agevts to obtain sufficient evidence to
establish the corpus delicti. (See per 31 of this study).

Other CID techmiques occasionally presented difficultiss. Some—
tines several different agents questioned an asccused and then
one or two others obteined the confession; or each of two agents
working together on the case elicitsd part of the confession

out of the presence of the other. It was therefcre_ﬂifﬁcult to
establish that the confassion was voluntary or rebut evidence

of the accused that it was nct. 4 further difficulty erose in
trials of nuzerous eccused where one accusad had implicated

one or more of the co-sccused in & pre-trisl statement. Ses
MCH, 1928, par 1ll4c, p 117 and ver 38 of this study.

38. MCM, 1928, per 113a, 1l7a, pp 113-120.

39, MK, 1928, par 117-119, pp 120-124.

40, CM ETO 1645, Gregory, 1944; CK ETO 1921, Hing, 1944.

41, CM ETO 5740, Gowins, 19456.

43, CM ETO 292, 111ckles, 1943; -CM ETO 438, Smith, 1943; Cd ETC B80S,
Lewig, 1945; Cl ETO 1161, ebters, 1944.

43, Ch, 1928, par 117a, p 12l.




expressly urged explicit sdopticn of the rule epnliceble in Federasl
ccuzjts in resgect cf reccris ke t in the usual course of tusiness. %4
Seversl officers belisved thers should be incressed liverslity but
thought thet edissibility should _depend upon the cherscter of the
docunent e zn official writing.*® A NHelf-dozen officers conmonted
upon the difficulty of esteblishing spprehension or return to atlitary
control in prosecutions under Articles of ¥ar 58 ond 81. 411 of the
judge advocates who favorad mors 1ibersl adnissibility of docwientary
svidence believed that reports of apirehension should be admiseidle,
although one officer thought this should be true only where it
appeared thet the entry wes besed upon personal knowlsdge, and one
thought that liberality should not obtein in cepital cases. One
officer epprcved the edmissibility of reports of apprehension but

nct dolinquency reports. Another pronosed that esch unit sporehend—
ing = scldier imnediately note the fect on its ovn morning report

and transmit extract coples of the entry to the soldier's unit.

<1, Stipuletions. “ritten and orel stipuletions were freq-
nently used in militery trials in the European Theater. Defenge
counsel wers enccureged to seve tine, lebor and expense by joining
in stipulations releting to unimportent or uncontested nettors. 46
These stipulstions were of two tynes: (1) stipulstions of fact ob~
viating the necessity of other proof; =nd, (2) stipulations of ex~
pected testimony obviating the necessity of obteining the witness
tut not necesserily the necessity of further proof.4? They connonly
included stipuletions that the accused was in the militery service,
that he returned to militery contrcl on a specified dete, that o
nenmed person died on s certein date fron steted ceauses, snd thet
the velus of particular perscnal property wee a stated aazount. 4
stipuleticn was tendered by the side on whose behalf it was offered,
end 1t wes accepied cr rejected by the law nenbsr subject to the
objection of eny other merbar of the court. 48 The Branch #ffice of
The Judge Advocate Genersl consistently epphesized the necessity for
obteining the exoress consent of the accused to ell stipuletiona,
for denonstreting in the record that the accused understocd the
stipulation, and for evoiding stipulations of éssentiel slenments of
the offense or contrary t¢ the plea of the accused. There were
instances in which stipulations apperently excesded these limits.
In st least one cese, = otipulstion that the accused "returned” to
nilitary ci-ontrol wags interpreted a5 scme svidencoe of unauthorized
ebsonce.®t Failure to cbtein explicit consent of the accgged to a
stipulation wes gererally s non-projudiciel irregularity.

té. DB USC 695; see Cii ETO 2470, Tucker, 1944; see also, leno for
TIAG, 30 lar 1945, 1 Dig Op ETO 113115, and generally, 1 Dig
On ETC 102-104.

45, 0k, 1928, par 1l7a, p 121.

46, 1Ci, 1928, per 45b, p 39; T 27-255, per 68b, p €2.

47, TV 27-285, per 58b, p 61.

8. Tii 27-255, App 2, p 210, Acceptence or rejection was discre-
tiocnary. OCM BP0 1107, Shuttleworth, 1943.

49. Sec 3, MJ Cir &, & Apr 1944; wper lc, Sec 1, MJ Cir 6, 1 July
1944; Sec VI, i Cir 9, 14 Dec 1844, Sees elso 90M, 1928, per
126%, p 138; T4 37-255, per 68D, » 63.

50. OX ET0 3685, Norgen, 1944 (stipulation to prove gorpus delicti);
Cii BP0 6810, Shombaush, 1945 (stipuletion to prove veluntery
neture of confeseion); CH EPO 4564, oods, 1945 (stipuletion
contrary to subsequent sworn testimony of the accused).

51. { BP0 4918, liazeg, 1944/

B2. gﬂ XT0 2961, Pgdigé, 1944: Ok ETC 739, liaxvell, 1943; M ETO

5765, Ligclk, 19+5; cf. AW 37.
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42. Authentication of Documents of Record in g Foreign Country.
It wes frequently necessary for trisl judge advocates (end, less
frequently, defense counsel) to prove e pudlic record of a foreign
country, perticularly racords of dirth. A Federal statute provides
that in such cases the documsnt must bs suthenticated by its cus-
todian and, further, that a resident consuler officer must certify
that the authenticatmg officer was the lawful custodian of the
record.5% in opinion of = Joard of Review holds that this stetute
i9 apnliceble to courts—~martial and unless such e recerd besrs the
required certificate of a U. S. Consul it, upen objecticn, is anad-
nissible in evidence.®® 1In most cages it was impracticable for
military counsel in the Buropean Theater of Operations to obtein such
a certificetion.

43, Depositions.

2. The 26th Article of ‘ier anthorizing the teking and
using of depositions bafors military courts had no epplication in
the Buropean Thester of @perations, dut the appcinting suthority
had the power to direct the teking cf depositions.SD Practical con—
siderations usually required vritten instesd of oral interrogatories,
and they were generally found t¢ be unsatisfactory except for the
proef of routine meatters. Although actual statistics are not avail-
able, depositions were infrequently used during the operations ia
Furape.

b. The established procesdure for depositions conteiplates
that the charges be referred t¢ the trial judge advocate for trial
prior to the time the interrogatories and cross-interrogatories were
prevared and forwarded to the persca before vhom the devosition was
to be taken. It was not infrequent that, dy trat time, =n essentipl
witness was s battle casualty and not availsble; hence, sometinss,
cases could not be established because of a failure of proof. 4
more expeditious means of perpetuating testinony was needed.

c. Alnost all trisl Judge advccatss, at one time or
ancther, were seriously hendicapped by the provision of Article of
ar 25 which prohibits the use of depositions in capital casses ex-
cept with the consent of the accused. The guestion whether or not
they should be used in such cases wes anagwered by an army staff
judge advocate who favors their use in all cases, es follows: MIf
one knew the difficulty with witnesses end comnicetions under
field eonditions, he would vote 'aye,' too." Mnly ocne-third of
the officers who anawered the questiomneire agree with this officer;
the cthers concur with enother staff judge sdvocate who vrotetl
"Muca difficulty was experienced in the inability tc use deposi-
tions 1n capital ceses, However, it is felt that the life of the
accused 1s of sufficient irportence thet no changs shculd bve mads
in this particular." A4 very few sdvance the suggestion that depesi-
tions of experts be admitbted to prcve the desth and its cause in
murder trials.

44, Admigsibility of Previous Convictions.

a. Only two judge advocates who answered the questicnnaire
believe that no evidence of previcus ccnvictions should be considered

53. 49 Stat 1563; 28 USC 695s.
54, CM BP0 2863, 3ell, 1944.
55, CM ETO 587, Redloff, 1943.
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by the court. They cortend that when one hag Been punishsd for g
past offense, the reccrd should not operate to his detrinart; that
the wrongdoer should be junished only ia proportion to the offense
of vwhich he stends cherged. However, 70 per cert of the replies

favor the adnissibility of all previous convictions instead of the

limited number now euthorized by parsgraph 79, Mamual for Courts-
Martial, 1928.

U. Seventy-twe per cent of the judgze advccamtes think
that in officer cases prior punishuments under Article of ar 104
should be adnissible in svidence in the same menner as are previous
convictions at the presernt time. B

<6. Tindings end Ssntences. On 36 Hay 1944, 2 United Stetes
Distriet Court held, in sffect, tast e finding of guilty of an
cffense for vhich the death penalty is authcrized rust be unanincus . 56
This decision was reverssi on 20 December 1944 by a United States
Circuit Court of Apmpeals. In the Zuropean Thester of Cperations,
2sending the Government's sppeel, the death penalty wes net executed
unless 21l rembers present concurred in the finding of guilty. In
all capital csses in which the death penalty was not adjudged, the
unanimlty of the vote on the finding wes racorded if such vas the
fact .58 This doubt cast on the long established procedurs resulted
in some cenfusion and, frequently, where there wvas a dissenting
vote on the capltel cherge, a court would conviet of e non-capital
lesser ircluded offenss, e.g., sbsence without leave vhem the cherge
was desertion. This was the only difficulty encountered in the
procedurs governing findings end sentences, and judge advccates over-
whelmingly advise ageinst any chsnge in the procsdure if the present
general system of courts-mertial is to be retained. A fevw suggest
that the seme number of vetes be required for the finding as is
roquirad for the sentence, particularly where the deeth penalty is
imposad. One officer believes that to withhold ennouncement of
sentences for purely military offenses would lessen criticisa by
the public and in the press.

46. Punighment of Officers. One of the nost cften repeated
criticisms of the administrabion of militery justice in the Buro-
pean Thester of Operstions is fhat officers oscape vwith less pun-
ishment than is iaposed uron enlisted men for the same offenses.
That there is a general basis in fact for this censure is recognized
by the Secratary of “ar wic seid: ‘'Fo sufficient resson existe for
imposing g shorter term of confinement upon an officer than upon
sn enlisted nen."59

e. Leniency of ccurts-rertisl toward officers is denons~
trated by a study of gensral court-mertiel orders in the cases of
officers published by Headquarters, Buropean Theater of Operations
(and Headquarters, U. S. Porces, Buropean Theeter) during 1945,

56. Hancock v. Stout, 55 F Supp 330.

E7. Stout v. Hancock, 146 Fed (2d) 74l (Certicrari was denied by
the U. S. Supreme Crurt)..

58. Letber SOTJAGE 250.47, 20 June 1944, subject: 'Death Penalty",
Srpach Office of The Judge Advocate General with the Buropean
Theator of Operaticns; par 6, MJ Cir 7, 15 Aug 194<; per 6,

Sec VIII, MJ Cir 9, 1& Dec 1944. ) - .

59. Letter "D, 18 May 1945, 4G 250.4 (16 ey 45) @B-S-US¥-i
subject: "Unifermity of Sentences Adjudged by Genersl Courts—
tiartial.!
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The pericd covered was 1 January 1945 to 3 October 1945 but all
offenses were committed prior to V-E Day. Thore sre 185 such
orders. In 56, or 30 per cent, the Commanding General expressed
disspproval of the inadoquate sentencos imEosed by courts-martial,
or as modified by the reviewing suthority. 0 These ceses ware all
cases in vhich serious punishment hed been imposed, necessitating
confirnation under Article of Ver 48, and therefore do mot truly
represent the frequency of inadequats sentences of officers, sinco
there werc neny cases involving officers in wvhich the sentence did
not require confirmation.

SECTION 9

AFTER TRIAL PROCEDURE

47. Hoviews of the Steff Judse Advocate were prepared after
the triel of every ceso by & genersl_court-nartisl, whether the
accused was convicted or acquitted. Signed, triplicate copies
vwere forwarded with cech recerd of trial. It was required that they
contein a careful statcment cf why serious ¢rrors and irreﬁula.ri—-
tiss did not affoct the substantiel rights of the accuscd.b?

2. Vhenever it was possible staff judge edvocates inter—
viewed tho accused befcre writing the reviev and naking their
recormendations.®8 The reviews wero cxnected to contain informe-
tion concerning the previous civil end militery recerd (including
conbat) of the sccused, his genorel character and standing in the
Arny, his nilitery fitngss and suitebility snd » sumnery ¢f any
psychiatrist's report. Scone staff judge edvccetes frund it cen-
vonient snd desirable to supplement the roview by cerpleted forme
such as the one attached as Anpendix 9.

48. Tho 48th Article of Ver.

a. Records of trial requiring confirmetion under the
48th Article of *'pr were forwarded tc the Comanding Genersl, Bure-
pean Theater of Operatiecns., In thcso cases vhere ne was the con-
firning sutherity (dismissal of an officer other than a general
officer rnd death scntences of Eerscns cenvict ed of rurder, rape, .
nutiny, desertion cr as spies), 5 the rocerd of trial wes pain-
stakingly reviewed by his Staff Judge Advccats. After the revisw,
the Comanding Genoral gavo cach case careful perscnel attontion,
even during the nost crucisl pericds of the war, bYefore acting
upen 14.85 sfter nis acticn, the reccrd of triel vas forvarded

60. Generel Court-Martial Ordors Nes. 3, 8, 9, 23, 26, 42, 47, 71,
74, 98, 117, 120, 121, 122, 123, 135, 144, 152, 164, 155, 179,
186, 189, 214, 222, 225, 246, 263, 260, 262, 263, 273, 275, 276,
282, 283, 291, 304, 320, 324, 337, 330, 312, 343, 349, 372,
375, 376, 377, 407, 412, 419 and 445, Burcpean Theater cof
Operaticne and U. S. Forces, Eurcpesn Thoater, 1945.

6l. W Cir 3, 11 Mer 1944,

63. MJ Cir 7, 1 Dec 1943.

63, MJ Cir 6, 1 Jul 1944,

84, MJ Cir 6, 11 Nov 1943; MJ Gir 3, 11 Mer 1944 and MJ Cir 1,
16 Apr 1945.

65. Al 48.

66. During hostilities the Corviending General usually devcted e
censiderable portion of each Sundey to ccurts-mertial natbers.
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for review by 2 3oard of Review in the Brench Office ¢f The Judege
Advocate General with the Burcpeen Theater of Operaticns and by the
Assistent Judge Advocate Genersl, unless the cenfirming suthority's
acticn ¢n the sentence made further review unnecessery. There the
reccrd was toviewed under Article of War 50% (end it was held that
in such cmses the Jcard of Review had the power t weigh the evi-
dence ). If it was found logally sufficient, the holding by the
Beard of Review was returned to the Conending General, Burcpoan
Theater of Operaticns by first inderssment stating that fect and
the further fect that he ncw had sutherity te order the sentence
intc execution; if found legally insufficient, the indorsenent

was appropriately worded. In the former cese, Headquarters, Furo-
peen Theater of Operaticns published the general court-nertial
crder, )

b, Twc phases of this procadare have been widely criti-
cized: First, that a cormending general cf a theater of cperaticns
dces net have the poewer tc confira in all ceses requiring such
ectitn, 4n stterpt wes nede tc eveid the compliceticns inherent
in this linltation ¢f Article of “ar 48 with respect to cases in-
velving Article of Yar 75, by acquainting r11 cfficers exercising
genorel ccurt-nartial jurisdiction with the desire of the Comnand-
ing Gencrel, Burcpoan Theeter cf Operstions, that where avidence
cf iisbohevier befcre the enemy established prime facie guilt of
deserticn, coensidersticn be given tc charging the cffense 26 a
viclatira ¢f Article of “ar 58.59 Secend, thet he is reguired to
rct {froguently in very grevo tecticel times) befcre the legel
sufficiency rf tre reccrd is determined pursuent tc Article of
Var 50, Purthar, in the scernd categery, the exhaustive review
of the Staff Judgs Advecete ¢f the FBurcpeen Theater of Operaticns
was, in a large meesurse, dupliceted by the opinicn ¢f & Board of
Reviey.

49, Artiele of Var 50%.

a. The functien ¢f the Erench Office of The Judge Advee-
ate Genersl with the Burcpean Theater cof Operaticns is steted in
CM ETO 1631, Eepper, 1944, Pertinent perticns cf the opinicn are:

¥ * : "

"MThe Assistent Judge Advccate Genersl is cne of the
assistants of The Judge Advecate General snd as such
is nct under the ceatrcl cr supoervisicn of the cocme
mander ¢f the ferces with which he is serving inscfar
28 concerng the perforienco of his duties under
krticle of Var 5603,

"!'The epnellete review and judicial prwers indidont
therete pertaining to the Assistant Judge Advceate
General, the Bcard c¢f Review and cther elenents cf
his Branch Office invclve the judicial pcwer gener-
ally of helding recerds of trial legally sufficient
or legally insufficient to suppcrt findings cf guilty
#nd soentonces. They include the pewer ¢f passing
upcn the legal sufficiency c¢f sentonces approved

cr confirmed by the Cnmmanding Gencral, Eurcpean
Thoator of Opcrations, cr ccnfirned by any cther

87. C¥ ET0 1631, Peppor, 1944.
68. Azpondix 5. See per 7 of this study.
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cenfirning sntherity in ceses in which the reccrds
of trisl are properly referred tc the Breanch Office.
These judieisl powers cennot be epprepriately per-
fermed in conformity with the governing statute
(Article cf Var 603) unless sll elementa of end
Eepamted frea the eomoend cr ccirends vhieh the
bBrench Office serves. The Assistant Judge Advcoste
Goneral will nct therefrre perfeym the duties cf
staff judge advccate of any reviewing cr ecafiraing
autherity in eny case which ney resch his cffice for
appellate review, oxcept as he nay give advico te

& reviewing cr confirning mutherity in his cepacity
as Assistant Judge Advccate Genersl under Article
¢f Her 46 and peragreph 87 (age 75) cf the Memual
for Courte-Martisl.t

* * o

"It is manifest fren the Yer Departnent's sdminie-
trative interpretetion of Article cf Yer 50% sbove
qucted thet the juriedicticn of the Agsistent
Judge Advceate Generpl in charge of the Brench
Office of The Judge Adwe cate General with the
Burcpean Theeter of Opersticns end of the Bcard of
Roview in his cffics with respect t¢ theso cases
whareln the sentences mmst be cenfirned by the Con-
riending Goneral, Zurcpaan Theater cf Operations,
under the previsions cf the 48th Articls of ‘er,
is restricted and linited and is nct identical
with that of The Judgs Advccate General and the
3eprd of Review in his cffice, Thoeir satherity
upen appallate review of the recerds cf such cases
is the sane es the euthcrity of The Judge Advrcate
Gonerel and Scerd ¢f Review in cases nct requiring
the cenfirmation cf the President." ~

The criginel Beard of Review in that cifice {cerpesed cf Judge Advee-
rtos Riter, Ven Benschoten and Ido, whe was shorily thereafter re-
vlaced by Lioutonant Cclonel Sargent ), faced with peucity of prece-
dent, picncored in reconciling law and the nilitary axigencifs ina
theater of cperations. On 8 May 1945, there were four such 3cards

of Review; they had decided 1416 ceses bebtwzen 1 Januery 1942 and
that dete. Although for & pericd of tine there was ccnsidsrable
deley in their opinions, due tc lack cf persoanel, their work has
wen the unstinted praise of judge advocates steticned in the United
Kingdsn and in Burope.

». Thors 15 g rerked trand cf cpinicn thab el) general
ccurt-nartisl cases saculd be reviewed by a Bcard c¢f Review under
Article of Wer 50¥; but e pcll of Judge advecates in the Burcpean
Thester ¢f Operaticns pevealed that only about 28 per cent of these
vho expressed theniselves on the subject favorad such 2 change in
tho law. A few bolieved that the Bosrds cf Review should have cne
cr nore civilien jurists sg nenbers; cns believed the,t_‘thcre sheuld
be a neans cf permissive eppeal frco the decisicns of Bcards cf
Roview to the Supreme Ccurt cf tho United Siates.

Many Judge advcestes say thet the power cenferred upen Bfae.rds
of Review and the Asslstaat Judge Advecsts Ganeral by ?aragre.ph five
of Arbiclo of War 50% sheuid be the sene as the autherity grented by
peragraph three ¢f that Article.

40



B0. Fublieity cf Seztonces. The »rliey in the Burr»:an Thester
ot UporeBicid ti give courts-uartial sentencos +rider publicity then
attended nernel distribution in the interest of dsterrent effect, wes
first published in Letter, Headguerters EBurcpean Theater rf Coora-
tirns, Unitdd States Army, AG 250.4 P, Subject: "General Pnd‘S*gaciel
Ceurt-ligrtiel Orders," 8 April 1943. This letyer was fellowed by
parpgreph 30, Section II, Cireular 72, 9 Seaterder 1943; varagraph
10, Seetirn II, Circular 101, 35 Decerber 1943; paragrenh 10, Secticn
I, Cireuliar 13, 7 Februery 1944; parasreph 11b, Sectirn II, Steading
Operating; Procedurs We. 35, 16 July 1944 snd letter, file 4G 250.4f1
OpJh, Subject: "Militery Justice Practices," 6 Jenuery 1945, sll
Heedquarters, Buropean Theater ¢f Opsraticns. The dirsctive of 7
Febtrpery 194 provided that "this sheuld consiet ¢f g brief seii-
neaghlys bulletin, digesting and describing in plain, nen-technicel
languege the significant® * *court-nartial sentences* * *during the
peric end it was nct subetantially chanzed by subsequent cnes.
Cepias of general ccurt-martisl crders Hublished by Hesdquarters,
Eyropean Theater ¢f Operations were distributed te each cfficer
exaircising gensral ccurt-rartial Jurisdicticn s¢ thet significant
eentences pu‘bligged in these orders cculd be disseninated tc the
Aewar comgnds, Erief factual scccunts, withcut names, were
published in "Stars and Stripes! after execution c¢f each ccurt-nartial
death sentence.’0

a. Mcst counands artempted tc couply with these preovisicns
but frequently were unable t¢ dc so beceuse of the lerge nwiber of
ending court-nartial natters and the cc-existing shertege cf clerical
help. Judge advccates in the Europsan Theater cf Operaticns ere
alnest unerincus in expressing doubt that any densfit was derived
frem such cr similar publicity; but nest of then ere glsc of the
cpinion that the practice should be centinued 2nd, even, that its
scope should be enlargad.

69. letter, Hq ETOUSA, 26 Jec 1944, file AG 250.4 BaGA, Subject :
"Distribution of General Court-Hartial Crd‘er‘s. ) .

70. Letter, Hq ETOUSA, 6 Jen 1946, file AG 250.4/1 OpJa, Subject:
fgilitary Justice Pulblicity Practices. L
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CHAPTER 4
GOURTS-HARTIAT,
SECTION 10

SUmMARY COURTS-iARTIAL

5l. Generally, judge advocates believe that summsry courte—
martial were cffective in the Buropean Theater of Cpeiations. Ex~
cept for the criticism aimed at "on-the-spot" courts,” the greatest
objection to summary ceurts-mertial is thal they were composed of of-
ficars with too little training and experience. Some judge advo-
cates suggest that summary courts-martial should be lawyers; almoet
all favor a legal officer at the regimental or equivalent level; to
train and supervise inferior courts, including summary courts. Fost
Judge advocates believe that the jurisdiction of summary courte—
martial should ineclude all enliested men, subjasct t0 the right of
non—commissioned officers to demand trial by special ccurts-martial
and the further limitation that summsry courts not be permitted to
reduce non-commissioned officers of the first three grades. Opinion
is etrong thet summary courts should not be glven the power to fix
greater punishment than it now may impose; this belief seems to be
bottomed on a lack of confidence in the personnsl of the courts as
they were c¢omposed in the European Theater of Operations. No one
suggests that there be a stenographic record of the proceedings,
but many favor a summary of the evidence comparable to the one re-
guired fer special court-martial records.

B62. "Police gourts" or "on-the-spot! summary gaurgs—mg.rtigl
were widely used in the European Theater of Operatiocns.® They were
summary courts appointed by proper authority in urban communities where
soldiers of different crganizations gathered on pass, furlough or duty.
The object was to impose ewift and sure discipline upon minor offenders,
at the place of the offense where witnesses were readily available.
A typical (not necessarily model) plan of operating such courts 1s
illustrated by the method employed in one base section, which is set
out in Appendix 8.

a. Perhaps no one implement employed in the administration
of military justice in the Buropean Theater of Operations has evoked
as much controversy as the "on-the-gpct" courts. There has been
severe criticism, typified by the statement of an air force service
command judge advocate: ‘“lLore bitterness toward, and disrespect of,
military justice has been aroused by their (summary courts) use as
police courts than any other single phase in the administration of
military justice.! But there was alsc praise of the system.® No ome

1, BSee par 52, this study.

2. See par 62, this study.

3. "The problem of administration of military justice throughout this
command waé one which demanded the continuing attertion of the Army
Group Judge Advocate's Office., Among other things, a system of
summary courts-martial jurisdiction was set up in the various army
corps or division areas for the trial of mipor offenses such as
speeding and drurkenness. Such immediate trial upcn avprehension
of the violater alleviated the difficultiss attendant upon the
searching out of necessary witmesses which would have resulted
from reporting the incident to the offender's immediate commarding
officer for later disciplinary action. The jurisdiction of such
summary ¢ourts was based upon only two factors; i.e., the accused
veing a person subject to military law under Articls of War 3, and
the court-martial being appointed by an officer corpetent to appoint
a summary court-martial. This plan ccntributed greatly to the en-
forcement of disciplins within this command." {(Final After Action
Report, Hesdquarters 12 Army Group.)
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criticized the fairness of these courts.4 but many believe that
punishment lmposed by authority other than the soldier's ovn commend
has an unsalutary effect upon noth discipline and morale. .‘\:ctually
four—sevenths of the judge advocates who expressed themselves on thé
gubject in the answers to the quostionnaire favor the system, be-
lieving 1t elther desirable or essential; and some of those who are
opposed are in favor of it for traffic offenses and in metropolitan
areas such as London and Paris.

. Suggestions for the improvement of Tan—the-spot! courts
incInde (the one most repeated) limiting the hower of such courts o
the imposition of forfeitures and making it discretionary with the
offender's own ecmmanding officer whether the convietion should be
entered on the soldier's service record. One cammunications zone
section hed three types of such courts, one each maintained by the
army and the air corps by the invitation of the section and one main—
tained by the communications zone section, Persomnel, when appre-
hended for minor offenses, were taken before the sumpery court of
the force to which they belonged. The punichments inposed by the
various courte were comparable, but they did not evoke criticism of
the individual soldier of the air or grourd forces o the same ex-
tent as did the same punishment when imposed dy a suenery court of
the communications zone section.

SECTION 1

SPECIAL _COURDS-ARTIAL

5%. Records are npt now available of the number of cases tried
by spscial courts-martial in the European Theater of Operations, but
a fairly complete total of the number tried in the air and service
forces ig 43.103.5 A large majority of the judge advocates polled
believe that these courts were sffective instrumentalities in the
administration of military justice; but there is ar underlying cur-
rent of fesling that they werc haphazardly appointed and composed
of inferier personnel, and that the review of the records of trial
(both by the reviewing authority snd the gemeral court-martial au—
thority) was too perfunctory.® The thought is shared by almost all
that inadequate facilities for the confinement of gerrison priso-
ners materially impeded the sffect of these courts in the command,
tany suggest that the jurisdiction of the court be enlarged so that
1t may impose sentences of confinemsut up to one yesr, but not & dis-
honorable discharge, and there are a fow who would emable special
courts-martial t0 impose total forfeitures far a fixed pariod not te
exceed one year.

a.‘ The most recurring suggestion is that there should be a

-

4, 1In the Paris "police courts," avout 10% of the ceses resulied in

acquittals,

5. See per 4, this study, snd Appendices 2 and 3.

6. The Assistant Judge Advocate General sald that meny of these‘
Tecords showed irregularities, uJ Cir 9, 14 Dec 19'44. One im.ige
advocgbe replied that special courts-nartisl were "effective” in
that they executed the will of the cormander, but that they could
not be considered "effective® from the standpoint of dtstributive
Justice. )

7. The argument made in support of this suggestion is that knowledge
that allotments tO dependents could be stopped would operate as a

convireing deterrent,
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lawyer either on the court or in a pesition of immediats supervision,
such as a legal officer at the regimental level., 4 suggesticn
intended to evpedite the disposition of cases is that the Judge advo-
cete {or legal officer) be authordzed to accept pleas of guilty;

then prepare a summsry of the facts of the case and & brief of the
law (when desirable) and submit it to the appoinbing authority, who
would fix the punishment.

SECLION 12
GENERALLY

54. Personnel. Almost everyone chargsd with the administration
of militery Justice experlenced cgnsiderabfe difficultyain obtaining

qualified personnel for general courts-martial courts. Subordinate
commanders often tried (with success) %o prevent the detail of their
more able officere to a court, or persistently attenpted to have them
removed, once they had been nemed.

a. A very substantial number of judge advocates say that 1t
should be jurisdictionsl that the law nember be a nember of the Judge
Advocate General's Departnent; all the others agree that he should
at leagt be a lawysr. Some state that his attendance at the trial
should be compulsory in all cases and others contend that his rulings
on all interlocutory matters should be final., 4 few would not have
the law member vote on either the findings or sentence; they would
separate hin from the rest of the court as a judge is separated fron
the jury in civilian courts. Another trend of opinion’is that the
law nenber, regardless of his seniority, azssume the duties now per-
forued by the president of the court.

{1) Base sections in the Buropesn Theater of Operations
were usually able to obtein competent law menbers
by utilizing port judge advoeates for that purpose.
Other conmands in the rear were frequently supplied
law members by claims units who were uniformly c¢o-
operative and helpful in thie respect.

b, 4able and qualified trial judge advocetes and defense
counsel were as difficult t0 secure as law metbers, largely because
s0 many trained and skilled lawyers in the army were not made avalla-
ble for these offices.

{1) Too frequently, defense counsel were not lewyers
and the rights of the accused were insufficlently
protected by improvident stipulations, inadequate
or no cross-exanination of the prosecution's wit-
n.essesé and faillure to ohject to iuproper evi-
dence.® Admonition by the Branch Office of The
Judge Advocabe General with the Buropean Theater
of Operations to chtain defense counsel of rank
and abélity equal to that of the trial judge ad-
vocate® was enly partly effective. A suggestion
was made that the gencral calibre of the defense
would be improved if the defense counsel were not

8. Sec VI, iJ Cir 9, 14 Dec 1944.

9, Par 1, MJ Cir 5, 4 Oct 1943,

10. One staff judge advocate wrote The General Board: "uealk and in-
experiesnced defense counsel are the veakest part today in the
court-martial system,"



nembers of the appointing authority's cormand, 11
(2) Trial judgs advecates, in the Burcpean Theater of
Operations, usually were lawyers end, generzlly,
perforned their duties in a creditable na ’
The burden of routine clerical and administrative
work ylaced upon then in s theater of operations,
vhare fraquently both trangportation and corrmuni~
cations were wholly inadequate, caused sone inet—
tentlon to the purely legel vhases of tha trials
of their cases. In commnds with somparatively
.static versonnel, such as infantry divisions, they
vecans well trained in militery law and practice.
In other commands, where tha personnel were nore
transient, records of trial reflected 2 lack of
familiarity with milliary law and'practice on the
part of trial judge advoeates.

nner .

c. The survev conducted by the Judge Advcoatc Section of
The General Board disclosed that 56 percent of those expressing ~.n
opinion believed thet qualified enlisted men should de deteiled for
duty as members of courts-nmartial; e a mejority thought they should
not be trial judge advocates but that they should be appointed de—
fense counsel, Sone who oppose having enlisted men =s trial judge
advocates ar defense counsel favor their zppoinsment as assistants.
Prisoners interviewed ot diseiplinery training centers 2nd guard
houses alnost unanimously said that they would have been better satis-
fied had enlisted nen sat on the courts that tried ther. Officers
who favor this change doubt that it would inprove the quality of the
court or change the general trend of findings and sentences, but they
argue that such a policy would increase the confidence of both en-
listed men and the gereral publie in the adninistration of military
Jjustice. Very few judge advocates believe that enlisted nen should
be on a court trying an officer, bub those who do are decidedly em-
phatic in asserting their position. 3

55. Command Control. Opinion of judge advocates who answered

11, There wers, of course, scores of able defense counsel who
competently performed thelr duties,

12. There was no suthority to detail either enlisted men or warrant
officers as court members, trial personnel or investigeting of-
ficers, A&n accused was free to select either as a specisl de-
fense ocunsel, although this was discouraged. See Th-27-255,
par 73, p. 66.

13. An informal s=apling was made among the enlisted pers?nnal of
Hoadquarters Tifteenth US Army to defermine the reaction of the
enlisted men to the proposition of including enlisted men on
courts-martial. The question put wasi "Do you think enlisted
men would have more confidence in courts-nmartial 1if enlisted
personnel wers included on the court?” About 25 per cent an-
swored with an unqualified "yes."! A very few answered in the
negative, Some who answered "no" dld so with the qualification
that officers, carefully chosen, wonld be nore satisfactory.
The majority answered "yes" with the gualification that the
enlisted men be carefully chosen. & similar survey was cond.x;—:
ted at Headquarters, Seine Sectiom, Theater Service ForCeF, )
ropean Theater. There, all enlisted men voted in the affirms ' ve
and the majority qualified thelr answers in the same manner a
the majority at Headquarters Fifteenth US Arny.
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the questionnaire distributed by The Gensral Beard, or were personally
interviewed, is emphatic that there was %00 much commend interference
by the appointing authority in the functioning of cowrts-cartial in
thes European Theater of Cperations. Control of courts-martisl wae
atterpted, and largely accomplished, by letters of non-concurrence,
adnonition and "instruction;" by personal discussions with the court:
and by chenges in the detail for the court, It was rare when, in
time, courts did not reach results, particularly as to sentencos,
desired by the appointing suthority,

2. This lack of confidence in the independence of the courte
centributed to cause only 39 per cent of the judge advocates who voted
on the question to favor sllowing courts, under the present system,
to fix senbtences, and some of these would forbid comment of any kind
on the findings or sentence by the appeinting or other command au-
thortty. The majority of the negative 61 per cent on this gquestion
favor an independent sentencing body answerable directly and only to
the thester commsnder or to the Assistant Judge Advocate General with
the theater, About 18 per cent belleve that general courts-martial
ghould be completely separated from the ctrnmand; others would have
sentences fixed by the law nenber, vhose eommznd responaidility would
be direct to the ASsistant Judge Advocate General for the theater of
cperations instesd of to the reviewinz authority,

66. Permanent Courts. Some commands utilized relatively perma-
nent courts when and where 1t was possibdble to do so and report that
the proecdure contributed to a better administration of military jus~—
tice. The system is oriticized by some, for it is said that such
courts ars inclined to bscone callous and impose unconscionable sen-—
tences. DThis was true in sore cases., The sentences imposed by a
oourt established 1n Western Base Sestion for trisl of First U, S,
Arry =nd other combat trocps dhortly before D-Day (6 June 1944) were
so severe that almost all of them were reduced a% least BED per cent
by the reviewing authority. BERelatively permanent courts sppointed
by the Cormanding General, Seine Section, Communications Zone and
sitting in Paris, France, inposed deeth penalties for desertion,
none of which was executed, on 11 accused betwesn 8 March 1945 and
27 April 1945,14 Heverthelees, the great wgjority of judge advo-
cates who expreseed an cpinion faver permsnent courts, A few others
approved partial permanency, to be attained by detail of a permanent
president, law member, trial judge advocate and defense counsel. To
eircumvent the tendency towards harsh sentences, sors propose that
the permanent personnel shift and interchange, from eourt to court.
The suggestion that genersl courts-martisl move in circuits is not
generally favered although it hae strong support. Ons infantry di-
vision judge sdvocate favors abolishing courts within or for an organi~
zation and establishing them by arbitrery theater—wide geographical
districts. All troops within the area would come under the juris—
diction of the courts of the diatrict irrespective of thsir organiza~
tions,

—

14, Oeneral Court-Martial Orders Nos 364, 395, 399, 427, 430, 443,
445, 449, 454, 455, and 456, Headquarters US Forces, Buropean
Theater, 1945,
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CHAPTER &

HILITARY _COMAWISSIONS .

St MR O LUND

SECPION 13

AUTHORITY

57, Authority for the hilitsry Commiagion. 4 pilitary comiis—
sion 1s a tribunal established to try persons not subject to our
pilitary lew who are charged with violations of the laws of war or
in places subject to military govermment or martial rule, for of- ’
fenses either of a clvil nature or against the regulstions of the
nilitary anthoritiess.” It derives its originel sanction =8 2 neces—
sary agent for the due proseecution of war and exists under asthority
of the laws of war.“ Though not created by statute, it has been
suthorized by the Articles of Var.

58. Authority to Appoint Kilitsry Commissions. Paragraph 41
of Field Manual 27-5, "hilitery Government and Civil Affairs," 22
Decenber 1943, provides: "Military compissions and provest courts may
be mppointed or convened by the officer in conmand in the theater of
vperations. He may delegate this power to subordinate commenders or
eivil affairs officers. . ," The Coomonding General of tne Iurcpean
Theater of Operations authorized Army Group commenders, Conrmnicstions
Zone section commanders, and the Cormanding General, United States
Stretegic Air Forces in Eurcpe,’ to appoint nilitary cormissions for the
trial of persons subject to the jurisdiction of nilitary commissions
and charged with espionage or with such vioclations of the laws of war
as threatened or impaired the security, effectiveness or ability
of their forces or the merbers thereof.” The srmy group commanders
were ernpowered to delegete such authority to subordinate commanders
end the power was granted $o the Cormanding General, First United
States Army on 1 September 19449 and to the other Arniss at later
dates.

SECTION 14
JURISDICTION AJD PRCCIDURE

59, Jurisdiction. The authority granted by the Commanding

1. Fairmen, Law of Martial Rule (2d Ed, 1943) pp 272, 262-278; pars 7,
356, Fi 27-10, Rules of Land Warfare, ..D., 1 Oct 1940.

2. Winthrop, Military Lew snd Precedents (2d 24, 1920 reprint, pp
831-846,

3. AW 15, 36, 48; Hx parte Quirin 317 U.S. 1; M1litery Comuissions
and Provost Courts with Particuler Regard to Procedure Including
Rules of Evidence, 25 Sop 43, oy Lt Col Adwin Green, JAGD, J&
Section, Hq ETOUSA; ¢f par 2, MCli, 1928.

4, ETOUSA Ceble No. E-45684, 29 Aug 44, ss amended b;( ETOUSA Cable No,
B-45694, B0 Aug 44 to (G, 12 Arny Op; Ltr, Hg ET0USA, 19 Nov &4,
4G 334 OpGh, subj: "Authority to Appoint Hilltary Connissions,
to° 0@s, 6, 12 srmy Op; Ltr, Hg BTOUSA, 14 Jan 45, 4G :?50.4/1
OpGa, subj: "Authority to Appoint Hilitary Comnissions,' &0 G,

US$ Strategic Air Forces in Furopej Ltr, Hg ETOUSA,.ZLL Dsc 44, no
file, subj; "authority to Appoint Lilitary Commissions,™ as
amended, in the case of Com Z Section Cgmmande?s. \ . .

5. Ltr, Hq 12 4rmy 6p, 1 Sep 44, 250.52 (J4), subj! "Appointment o

Militery Cormissions.”
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General, Eurcpean Theatsr of Cperations for the appointment of mili-
tagy commissions contained certain jurisdictional linitations and
procedural requirements, These were supplemented by military coo-
pission regulations of 12 Arny Group and 6 Army Group.® These regu-
lations authorized the trial of persons generally subject to the
jurisdietion of such comaissions who were charged with sspiocnage

or with such violations of the laws of war as threatened or inpaired
the securlty of the United States forces or the effectiveness and
ability of such forces or the members thereof, In order to avold
reprisels against &41lied prisoners of war, war eriminals not in

those authorized categories were not tried during the hostilities.
Further limitations on jurisdiction were contained in letters to arny
cornanders authorizing the appointment of nilitary cornissions, which
withheld perulssion t0 exercise jurisdiction over offenses comnit-
ted by naticnals of and certain other civillans in France, Belgium,
Luxeobourg, arnd The Netherlands., Furthernore, they were not authorized
to exercise jurisdiction over offenses coumitted in Germany unless
they were comnltted irn an area prior to the establishment of military
government Over that area and before proclamations, laws and ordi-
nances of nilitary government aprlicable to all persons in such mrea
were issued,

60. Prgggdgzg,’? The commissions were required by such regula-~
tlon to be coumposed of not lees than three corrisslonsd officers of
the United States army, =nd a trial judge advocate and defense counsel,
It had power t¢ make rules of prccedure deened necessary for a full
and falr trial of the accused, having regard for, without being bound
by, the rules of procedure and evidence prescribed for Beneral courts-
rartinl, Such evidence could be admitted as had, in the opinion of
the president of the: presideat of the commission, prodative value
t0 a reasonsble man. The concurrence of at least two-thirds of the
rembers of the cormission present at the tine of voting was re—
quired for a conviction or sentenca. There were provisions for chal-
lenge for cause, an 0ath similar to that provided in article of War
19, for the swearing of all witnesses} for fees and allowsnces of wit—
nesses; and, if the accused desired, the right to have the proceedings
of the comnission interpreted inte his own langunage. Subject to the
limitations imposed by superior authority, military conwissions could
impose fines, imprisonment at hard labor and derth. They were not
limited to penzlties authorized by the hamual for Courts-Martlal, or
the laws of the United States or the territory in which the offense
was committed or the trial held. Provision was made for a record of
trial and 1ts examination by the staff judge advocate before action
by the reviewing authority. Ia cases involviag = sentences of death,
confirpation by the army Group commander, after examination of the
record by his staff judge advocate, was required at first, but, later,
Army compenders were authorized to execute death sentences updn
approval of the sentence, except where confiraation was expressly re—
quired in particular cases by the army Group commander or Theater

6. Cir 14, Hq 12th sruy Op, 2 Oct 44, as amended by Gir 21, same hg,
28 Dec 44; Cir 9, same hq, 8 Mar 45; Cir 13, seme hq, 29 apr 45
and Cir 15, same hq, 11 Jun 45; GO Fo 11, Hq 6 army Gp, 1 Dec 44;
60 2, Hq 6 Army Gp, 11 Jan 45; GO 14, Hq 6 irny Gp, 6 Mar 45; see
also par 42, FM 27-5, WD, 22 Dec 1943; par 7, ] 27-10, Wl'?. 1 Oct
1940; par 3 1ltr, Hq 12 Army Group, file 383(G-1), subj: "War
Crininals," 13 Feb 1945. _

7. Par 44, Fi 27-5, WD, 22 Doc 1943, TFor pictures of nilitary com-
mission trisl see Finel After—Action Report, Jl:ld.ge Advocate Sectian,
Fifteenth US Army, 15 Sep 45, pp 20-21, appendix M.
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Commander. This authorisy to execute sentences without confirmation
by Army Group commanders was given to Army commanders in December 1944,
becauge of the necessity for expeditious trial and prompt execution of
Germans guilty of battlefield offenses during the Ardennes Campaign.

61. (Cases Tricd. From September 1944 t0 the termination of
hostilities, 13 cases involving 29 accused were trled by Americarn
military cormissions.8 411 were charged as sples, sxcewt ons, who
was tried on 7 april 1945, for murder of two American prisoners of
war. Of those tried as sples, 20 were also charged with wrongful
use of the American uniforn with intent to commit hostile acts, and
one with attenpting sabotage. Of those tried, three were acqu.it‘hed.,g
26 sentenced to death; two of the death sentences were coumited to
life 1mprisonment.11 The others sentenced to death were executed by
hanging or by shooting.

8., 12 aArmy Group War Crimes Trial Report, 31 July 1945,
9. Ro0lf Jesch, Heinrich Pipitz, Karl kueller.

10. Guenther Ohletz, Stefan Kotas, Joseph %ende, Hubert Albrecht,
Hubert Rawe, Guenther Billing, Wilhelm Schmidt, kanfred Pernass,
Charles William Wiesenfeld, Manfred Bronny, Hans Reich, Arno
Krause, Guenther Schilz, Erhard Miegel, Horst Guerlich, Robert
Pollack, Rolf Benjemin Meyer, Hans Wittsack, Otto Struller, Al-
fred Frarz, Antoni J. morgack, Richard Jakszyk, Erwin Brian,
Joseph Muller, Guenther Shulz, Curt Bruns.

11, Brwin Brian, Joseph Muller.
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CHAPTER &
MISCELLANEOUS QUESTIONS, PROBLEMS AND POLICIES

SECTICN 15
EXZRCISE OF COURT-ARTIAL JURISDICTION ON MEMBERS OF ALOTHER (Ora-AND

62, In Fixed Arcas.

a. Early in the history of the European Theater of Opera-
tions, large rumbers of troops assigned to divers orgenizations flocked
%0 London on leave, pass or furlough and on temporary duty. Main-
tenance of discipline among some of these scldlers, who felt the free~
dom incident t0 beirg away frem their: own commands and in the lergest
city of the world, wes not an easy task, Paragraph 8, General Or—
ders No. 50, Headquarters Buropeen Theater of Operations, 16 Ogto-
ber 1942, was publisned to ensble the Conmandirg Officer, London
Base Command, to discipline s11 soldiers in the London area. It
provided that he should have specisl and sunuary court-martial juris—
diction of all troops for offenses coamitted within the geographical
linits of his commend, with certain excepticns not important here.
This authority was enlarged by General Orders No, 7, 2 February 1543,
which extended the power of the Commanding Officer, Dondon Base
Command, to trial by general court-martial. This policy was con-
tinued by subsequent general orders (London Base Command later
became Central Base Section) and wag extended to Paris, France,
area when Central Bage Section was reactiveted as Seine Section,
Conmunications Zone.~ At the cessation of hostilities in the Euro-
pean Theater of Operations, General Orders No, 130, Hezdquarters
Buropean Theater of Operations, 26 December 1944, was the applica-
ble directive.

b. Large numbers of troops were tried under the provi-
sions of theses general orders, particularly by sunnary eourts-nar-
tial in both areas,® and by general courts-nartial in the Parie
area, e.g., the black market cases. Hany officers received punish-
nent under Article of War 104. The survey conducted by the Judge
Livocate Section of The Goneral Board denonstrated that, selthough
nost judge sdvocates who were on duty in the Buropsan Theater of
Operasions opposed a general assumption of couri-nartial jurisdie-
tion by one command Cver the troops of znother (except by mutual
agreereat), the great zajority believed that the exceptions nede
by these general orders were beneficial to the administration of
nilitary justice.

535. Iumediately befors D-Day (6 Juns 1944) nany combat or-
genizations were confrented with the problen of disposal of charges
which warranted trials by general courts-martial, It was frequently
irpractical, if not irpossidle, for the accused's own organization
to try hins office equipment, forms, stationery were packed and
waterproofed; officers' time was urgently nesded for cther military
duties incldent to the impending invasion. In such cases it was

1. See II, GO 104, Hq BLOUSa, 18 Oct 44. This Dix.'ective alst? gave
the G, Seine Section, Jom 2, authority to administer puniso-
ment upder AW 104 wpon persomnel comultting of.fanses vithin the
geographicsl linits of the Section, with certain inapplicable
exceptions.,

2. See par 52 of this study.
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‘the practliece, upon the request of the organization concerned, for the
sppropriate base ssction sommander to assume Jurisdiction and to try
the accused. For only one example, the Commanding Officer of Weetern
Base Section sppointed a permanent genmeral court-martizl to sit at
Yew port, England, to try cases arising in the Bristol-Newport area.
During about 45 days, before and after D-Day, this court tried 63
offenders, most of whom were members of combat organizations, no-
tably the First United States army.® The results of this procedure
were very setlsfactory; trials were had promptly and at & minimum

of inconvenience to the personnel of the ground forees.

64. Aifter the invasion of Northern Frange and the quick nove
of the american forces near the Germen dorder, convenience dictated
that cases involving cilvilians or civilian witnesses be tried near
thelr place of residence.® Communications Zone Sections, particu-
larly Advsnce Section, Loire Section, Brittany Base Section and Nor-
randy Base Section, by nutual agreement aming the appropriaste com—
nenders, tried many ground force soldiers for offenses of a civil
nature committed within the geographical aress of the base eections
and sections. The procedure wes gencrally satisfactory in disposing
of the offenses involving civilians; it was unsatisfactory to the
sxtent that, because of the rapld novement of the ground forces and
overburcened communicetions, 1t was frequently inpossible to obsain
records of the character of the accused's services and evidence of
previous convictions. asanother disadvsntage of this manner of dis-
posing of charges wag that offenders who were alsc guilty of mili-
tary offenses, such as absence without leave, soOmetimes escaped
punishment for thosc offenses because of the inability of Communica-
tions Zone commanders to obtain documentsry or other evidence %o
prove that psrt of the case.

SECTION 16

OCOWDORAT ION

5. Desertion fases. There are three general classes of cases
whieh arose in the European Theater of Operations involving claims
of condonation in which the results have been criticized. In the
firgt group was the desertion case where the accused was restored to
duty ty sormeone other than an authority competent to order trial for
desertion, an offtcer suthorized 0 appoint general courts-partial.
In thess instances, it was immaterial wether the soldler was actually
restored to duty. Whether he acquitted hinself ereditably was also
not in point, That the general court-nartial appointing autherlty
did not order the restoration was a conplete rebuttal of the sol-—
dier's defense,

a, In thess cases, two other questions which have not been
answered in the Buropean Thcater of Uperations presented some dif-
ficulty. The first question arosec in cases whers adninistrative
restoration had been made but, due to clerical inadvertance, had
not been executed, The second question, irherent in every cage
where condonation of desertion was pleaded, was whether or not

3. P 229, First US Army Report of Operatiors, 20 Oct 43 — 1 aug

44, hnnex Wo 20,
. See II, par 6c, SOP Mo 35, Hg ETOUSA, 16 Jul 44,
Final After-Action Report, Hq 12 Army Gp. . o
Cf Ci BIO 6524, Torgerson, 1945, Gk EI0 4489 Ward, 1945 and

BTO 6766 Annino, 1945.

[s20e I
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condonation of the desertion constituted o bar to trial for the
lesser included offense of absence without leave.

. The seco M
86. The second class of cases where condonation was claimed

t0 bar trial is illustrated by the case of a crew nenber of a plane
engaged in conbat operational missions ard based in the Unitad King-
dom. Twice he refused to fly, falsely stating that he was 111,
Thersafter he participated in various similar flying missions and
received the Alr Hedal for his activities on those occasiocns.
Subsequently he was brought to trial for his failure to fly the two
times mentioned; he pleaded constructive condonation but was eonvict~
ed of a violation of the 96th Article of War and sentenced to be
confined for 25 years, Helpless under existing law, a board of re—
view in the Branch Office of I'he Judge Advocate General with the
Buropean Theater of Operations, after holding the record of trial
legally sufficient to sustain the sentence and that condonation did
not result,’ sald that condonaticn in such a case could be the re~
sult only of "a Alrect mandate from Congress or a directien from
higher authority,"

67. The $hird slass Of cases where condonation was pleaded
can be illuetrated by another case. 4 soldier absented hinself
without leave in another theater of operations on 24 May 1943; he
surrendsred to military authority on 22 July 1943, The soldler was
alternately confined, hospitalized and sgain confined until July
1944, but had been shipped to Bngland in the nesntine. He sgys
that in July, 1944, he was given the choice of returning to duty or
standing trial by court-martial. He says he elected duty; in any
svent, he went to the Buropean continent in December, 1944, =nd
joined an infantry division in Luxembourg the sarme month, There—
after, from February to May, 1945, he saw action in Germany and
went to Czechoslovakia with s field artillery battalicn., He

earned five battle etars, three of them after restoraticn to
fighting status. FHe was placed in arrest in quarters on 1 June
1945, tried for desertion because of his absence in 18943, convicted
of absence without leave and sentenced to confinement for 20 years.
The sentence, including that portion of it adjudging dishonorable
discharge was sxecuted, The claimed offer of condonation wae not
indorsed in his service record; nc rules, regulations or cugtoms
indicated that sueh an indorsement should or could be made.

SECTION 17
MISCELLANEOUS

68, Interpreters, Due to the large number of American sol-
dlers who speak German, procursment of interpreters wag not an un—
surmountable problem in Germany. However, in Framl:e and Belglum
those charged with tne administration of military justice had, to
a leree extent, to rely upon civilian interpreters, The rate of
pay was 80 low9 that the position was not attractive to skilled
¢ivillans, a situation that affected both investigations and triale

deplorably.

69. The Ground Force Replecement Systen was established as &

7. M ETO 2212 Ocldiron, 1944 ) _
8. Ciemency petition on behalf of Pignatelli, from Delta Disci-

linary Training Center. . _
9. Péee Annex J, Administretive Memo No 7, SHAEF, 25 Sep 44.
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separ=te command early 1h 19441 Until that time the replacement
depots (1ater c2lled reinforcement depota) werk under the commandsrs
of the base sections in which they were locdated and therefore) pre-
sented no peculiar administrative military justice probleme. When
the seperste command was established, general court-martial juris—
dictlon remained in the base section commander; that was the only
attribute of conmend that he had, Difficulties immediately arase
over the entire administratlon of military justice st the depots.

In wost instances the permanent officer cadre at the depots was
ingufficient nunerically to operate efficiently a general court-
martial within the depot, Use of casual officers was found to be
unsatisfactory, largely because of their transitory status. Depot
cozmanders sonebimes refused %0 nominate officers for courte other
than their own; base section commanders were reluctant to mppoint
their own personnel to the depot courts., This lack of general com~
wand power ir the appointing and reviewing autherity resulted in
poor pre-trial work and trials which did not reflect credit upon
militsry justice, The basic problems were never solved although

in a few instances intelligent coopsration betwcen the commands pro-
duced outstanding exceptiona to the average unsatisfactory level,

70, The trial of an agcused deliberately intended 0 clear him
ot the charges 4s n tradition of the army, born of necessity where
State and Federal courts have concurrent jurisdiction with military
authority over soldlers, In the Buropean Theater of Operations no
forelgn power c¢ould prosecute an American soldler except, in_the
United Kingdor, upon the request of the American amhassador.m
Neverthelsss, peany officers exercilsing general cowrt-martial jurle-
diction 1n the Buropean Theater of Operations referred mimerous
charges of "manslaughter' to general courts-martial, cases involving
gentries or drivers of vehicles, where acquittals were virtually a
sertainty. The records of the Branch Office of The Judge 4dvocate
General with the European Theater of Operstions disclose that from
1 January 1942 to 8 liay 19485, 167 asccused were asquitted of in-
voluntery msnslaughter chargss—-statistice which reflest thls un-
necegpary Uee of gemnsral courts-martial,

71. The Visiting Porces hct 1s the name cormonly given t¢ the
United States of America (Visiting Forces) Act, 1942, and the agree—
ments betwsen the British Government and the govermment of the Unlted
States relating to jurisdiction over the military and naval forces
of the United States. In brief, the British Govermment agreed that
competent american army and naval authority would try thelr army and
navy personnel for criminel offenses committed by them in the United
Kingdom. The British exercised criminal jurisdiction only upon the
request of the smerican Ambassador. It was invoked only twica dur-
ing the entire time American military and navsl personnel wers in
the United Xingdom,>1

‘a, It was the established policy to notify local offi~
ciels and others directly concerned, by letter, of the outcome of
oourts-martial trials for offenses ageinst the peace and quiet of
& olvil community, or in violation of local law, Or_against persons
not members of American military or naval commends. These latters

"

10. See Sec 1, Visiting Forces Aet {6 Aug 43), and the exchange of
notes between the United Stetes and the United Kingdom, dated
27 Jul 42. The only known uses Oof this exception vere in the
cases of Sergeant Peters and Private Hulten. See par 71 of this
study.

11, Cages of Sergeant Peters and Private Hulten,

12, Sec II, par 5a, Cir 72, Hgq BTOUSA, 9 Sep 43,
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contained an expressicn of regret and expressed the hope that there
would not be a recurrence of such incidents, The execution of this
policy was favorably received by the British public and decidedly
helpful in maintaining friendly relationg betwsen residents of the
United Kingdom and the smerican forces.'® The principle of this
procedure was retsined aand applied on the Continent after the inva-
sion of northern France,

b. The administration of the letter and spirit of the
Visiting Forces -Act was without unusual incident except_that early
in the wer some questions arose whether merchant seamen~Y were ex—
cluded from the provisions of the Aet, particularly where the of-
fenses committed were customs violations instead of criminsl offenses.
British authoritizs contended that & violstion of customs law was
not & eriminal act and thet, therefore, they might lawfully punish
such an offender. In one instance at %east, the British position
was sccepted by smsricen autho:-ities.l The power of the army and
navy t0 punish merchant seamen for admittedly criminel offenses
when committel on shore was narrowly limiteld %o c=ses vhere serious
military consijerstions were involved.

13. P 58, Proceedings of the kilitary Justice Conference at BOLJAG,
ETQ, 13 Nov 43. )

14. Sec¢ II, par 6c, SCOP No 35, ETOUSa, 16 Jul 44.

15, Disciplinery sction over merchant ssamen presented the only dif-
ficulties expsrienced in the Buropesn Theater of Operations in
the application of the 21 article of War to persons sccompany-
ing or serving with the armies of the United States in the field
and outside the territorizl jurisdictior of the United States.

16. Pp 55, 56, Procesdings of the Mmilitary Justice Conference at
BOLTAG, BTO, 13 iiov 43.

17. Ltr, Hq ETOUSA, 7 Jun 44, file AG 250.4/1 OpJA, subj: "Disei-
plipary Jurisdiction %o be exercised oOver merchant seamen,"
stc.



CHAPTER 7

CONCLUSIONS AND RECOMMENDATIONS

SECTION 18

CORCLUSIONS

72. To the extent that the objectives of militsry justice were
to facilitate accomplishment of the primery milit=ry mission and to
insure security of the military forces, its administration in the
Buropesn Theater of Operations wea effective. To the extent that
the objective was distridutive justice--the swerd of proper punish—
ment for offenses--it wes below both the 1deal and r standard bo-
lieved tc be practicable and attainsble. Improvement of Afistridu-
tive justiee would increase morsle and materially nugment the
contribution of militsary justice $o the attminment of the major
military objeetive. This improvement can and should be achieved
within the framework of s system of militsry justice corposed of
and aiministered by army personnel, without traonsferring 1ts =ad-
minietration in whole or In any part to civilians or civilian
agencles,

73. The army did not make appropriate or sufficient use of
the large number of legally-trained personnel avzilable toit.
nilltary justlce would have been more effectively administered
if all Dhzses of its administraticn had been conducted or direectly
supervised by legally-trained personnel.

74, Some commanders who exercised court-martial jurisdiction
in the Eurcpean Theeter of Operations exertel an undesirzble in-
fluence upon courts-m-~rtisl appointed by them, particularly in
connsction with sentences.

76. The existing articles of Var and hanual for Courtse-lar-
tial are inadequate in many particulsre for the adminlstration of
wilitery justice in a theater of operations where there ls a largs,
fluid arny ispersed over a vagt sres and composed almost entirely
of personnel with limited military training and experience.

SECTION 19
RECOMMEDATIONS

76. It 1s recommended that the Artlcles of War be revi sed,
amended and changed in the following particulars:

a. Amend Article of War 43 in such a manner that 4t
clearly and unambigucusly sSates the number of votes necessary to
convict.

b. &mend Article of War 70 to provide unequivoeslly that
investigations are mandztory, initially, in all cases t0 be tried
by general courts-martisl and subsequently if charges or specifica-
tions are materially changed after the original investigation,

¢, Repeal articles of War 87, 88 and 91.

d. 4amend article of War 92 to provide that a person com-
victed of rape or murder shall suffer death or such punlishment as a
court-martial nmay direct.
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¢. amend the enumeration in article of uar 110 to
articles of War 24 and 121. to include

f. amend the firet sentence of article of Var 85 to in-
clude warrant officers,

g. 4mend Article of War 104 to provi<e for increamsed for-
feitures which may Ye imposed on officers, to extend its application
(for forfeitures) o warrant officers, flight of ficers and officers
of the field grade and to permit officers exercising general court-
martial jurisdiction, irrespective of their rank, t0 impoae such
forfeitures.

h. Amend Article of War 69 tc authorize restriction of
persons charged with the commission of minor offenses, and to pro-
vide for punishment of breaches of such restriction,

1. ZRequire that the presence of a lay meuber ars that he
be of the Judge Advocate General's Department be jurisdictional in
all cases tried by general courts-martial.

77. It is recommenied that the kamal for Courts—bartial be
revised, amended and changed in the following particulers:

a. Define fully the phrase "before the enemy" as used in
Article of Var 75,

b. Change the table of naximun punighments as it pertaina
o articles of Var 83, 84 and 94 to porpit more severe punishnent
in time of war when the govermment property involved is a ocritical
item, such as gasoline in s theater of operations.

¢. Provide in the table of maximum punishrent for nore
severe punishment for security and censorship violations in tlme of
war.

d. Redraft Appendix 4 of the hanusl for Courte-artialj
omit forms of specifications rarely used and include forms o
specifications for offenses frequently committad.

e. Require that in respect to officers, convicti_ons by
courts-mertial and punishments under the 104th article of Var be
entered on the WD AGO Form Xo. 66-1.

£. Provide thet in any case ¢f a finding of guilty all
previous convictions and, in the case of officers, previons punish-
ment imposed under the 104th hArticle of War, be admissible in evi-
dence after the findings.

g, Prescrive the proof necessary and the manner of pre-
senting it to est=blish a prira facie case of guilty of absence
without leave while en route from one station t0 another,

n. Include comprehensive and scourate discussions of
volunbary and involuntary manslaughter.

w8. It is recommended that a Board of Officers be comstituted
. It is recomuended that a Board of . 3
£0 pongider Other necgssary changes in the articles of Var and the

Manual for Courts-havtiali

4 of Dfficers should consist of representatives

a. Tne Boar
1's Department from the Air, Ground snd

of the Judge Advooate Genera
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Service Forces and should include those who were with combat or-
ganizatiqns in all theaters of operstions during this war, & major
percentaze of them should come from the ground force divi;ions its
air equivalent and the base section level. Ihe Board of Officéz‘s
s0 sppointed should study the administration of nilitary justice
and 1tg effect in all theatsrs of operations and in the zone of
interior and should thereafter recommend revision of the Articles
of War and the lianual for Courts-iartial to the end that, among
other things, the following cbjectives are achieved: ‘ N

(1) laintenance of trained personnel, including law
members, trial judge advocatss, defsnse counsel
and investigatiag officers to be permanently
aséigned to their respective duties.

(2} Definition by statute and fixing of punishments
for offenses not now specifically defined but
repeatedly committed, such as statutory rave,
security viclations and wrongful dealings in
currency.

(3) Liberslization of the rules governing the ad-
missibility of documentary evidence.

(¢) Placing, at the regimental or equivalent level,
a lezally-trained officer to supervise the ad-
ministration of military justice within the
command, or the placing of at lsast one officer
50 trained on each inferior court-martial.

b. The 3oard of Officers ghould fully corsider the de-
sirability of the follcwing changes, among oOthers, in rmilitary law,
and thereafter make appropriate recommendations:

(1) Mheke the ruling of the Jaw member final on all
interlocutory questions except the sanity or
insanity of the eccused, challenges, motions
for & finding of not guilty end rulings in
cases involving military strategy or tactics
or correst military action,

{2) abolish summary courts-mertial and extend the
jurisdiction of special courts-martial to the
extent that they may impose sentences of con~
finemgnt for one yesr, with appropriate for-
feitures but not to include dishonorable dis-
charge. Fnlarge the power to impose punishment
u‘oon—enlisted men under the 104th Article of
Lar to arrroximately the present jurisdiction
of summery courts—martisl, with proper safe-
guarde to prevent abuse by inexperienced of—
ficers,

(3) Provide that the law member assuna all duties
now performed by him and the senior member of
. the court.

(4) In coses requiring confirmation in s theater of
operations, empawer the theater commander to
confirm all cages but reguire review under
Article of %ar 50% before his actiom.
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(5)

(8}

(7)

(8)
(9)

(10)

(11)

{12)

(18}

(14)

(15)

Provide that the Judge Advocate General (and
his amssistants in a theater of operatione) ard
the boards of review have the same ?owers under
paragraph five of Article of Wer 503 as they
now have under paragraph three of that Agtitcle.
Give them the power to modify, remit or suspend
unexecuted portions of sentsnces at the time

the case is reviewed by them, bdut not there-
after.

Devise a practicable plan for the perpetuation
of thy bestimdny of witnesses in a theater of
operations.

Provide for the detailing of gqualified enlisted
men to courts-martial and as trisl judge advo-
cates, defense eotunsel and investigators to con-
duct investigations required by the 70th Article,
of War,

Combine Articles of Yar 83 and 84.

Inc¢lude orisqners of war as persons subject te
miligary law (Article of War 2).

Fix e practical quantum of proof to establish a
primg facle case of g\iilt in cases of alleged
self-inflicted wounds.

Iimit the power of "on-the-spot" courts-martial,
either of summary courts-martial if retained or
if their present jurisdiastion be placed under
%he present 104th Articls of War, to punishment
by fines, and permit the accused's own commander
to determine whether a record of such punieh-
ment should be entered on the soldier's service
record.

Extend the doctrine of condonation to apnly to
all military offenses and provide that where
any soldier is committed to actual combat, with
knowledge of ths pending charges, such act con-
jones ths offense and shall be forthwith en-
tered in the service record.

Provide for offsnses intermediate betwgen those
now ¢efined in article of Yar 86 and thosc sentry
cases now tried ms violations of the 96th Ar-
ticle ot War and prescribe appropriste punish-
ment for these offenses,

Establish an offense intermediate between the
capital offense of willfull disobediencs and the
offense of failure to obey and fix a suitable
purishment for it.

Permit the use of depOSltlfJns in capital cases
in time of wvar.
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ATPENDIX 3

GERERAL COURT-MARTIAL CaSES

IN BURCPEAN THEATER OF OPEPATIONS, USITED STATES aRiiY

1. TNotes.

a. Statistics marked with an asterisk are from Ltr, BORJAG,
file BOTJAG-E 250.481, 10 May 45, Subj: '™eno Partial History B TTAG
etc." 41l others are from BOWaG "Porm 20" ladgers.

. Un}ess otherwlse indicated periocd covered is from 18
July 1942 o 1 May 1945. Records received after 1 May 1945 not
included.

c. Estimates as to average scutences were obtained from
officer, Milltary Justice Section, BOTJaG. In the cases of raps and
murder the sentences were actually mathematically derived fronm the
letter referrcd to ir 1a above.

d. Unless ctherwise indicated, st=tistics as to offenses
include all cases reported regariless of finding of court, plus cases
in which scme other offense was Originally alleged but accused was
found guilty, by substitution, of the subject offense. This, how—
ever, is not true of those statistics discussed in 1m above. They
are Juet as copied from the subject report.

2. Figures.

Total rumber of general court-mertisl casss tried and re-
ported to BOTJAG; *10,672 (Figures beneath are accused, not cas5es,)

Enlisted Men: 11,106

Whitet 8613
Golored: 2493

Inlisted Womeni 1

White: 1
Colored:

*Officers: 1013

Male® 1005
White: 980
Colored: 25

Female! 8

Tota) nupber of 6CH jurisdictions in ETO: 148

Vuwber of GCHM casés reported and approximate estinate of
average sentences for following offenses:

*AWOL: 3857 cases under AW 61; 5834 absences

Average Sent: Before V-E Day - 15 years; after - 5

*Dgsertions:
LW 5B 1963
4W 28-58: No statlistles available

. hverage Senp: Before V-3 Day - 20 yoars: after - 10
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APPRIDIX 1 {Cont'a)

YAl 75: 494

average Sent: 35 years

*aW 86: Total of 935 “gentinel! cases

Average Sent: Before V-§ Day -~ 7 years; after - 4

AW 647 1424

*Wilful dischedience (including refueals to jump or fly): 1112

Average Sent:

Combat - 15 years; non-combet - 5 years

Other AW 84 violations!

312

Striking Officer: (Jan 43) 120
Drawing wespon sgainst officer: (Jov 43) g%
Offering violence to officer: (Dec 43) 101

Atterpt to or fail to restrain: {Sep 43) 2

(inciudes "sttempts™)

Average Sent:

Refusals to jump or fly:

7 years

no flgures obtained

Average Sent: 5 years
Futing: 25 (Jan 43)
Average Sent: Maximum

Seditiont 2

Security viclations:
Disclosing classified matier:
Violation of censorship:

Fraternization:
average Sent:

*Rape: 169
Average Sent!

*iurder: 290
Average Sent:

(Oct 42) 78
(Jov 42) 36
(Qet 42) 42

(kpr 45) 80
E rmonths

47 death; 14 life imprisonvent; nore 7 ysar sen~
ternces than othars; average sentence 14 years.

35 death) 48 life irprisonment; more 10 year
sentences than others, avarage 8 years.

Voluntary hanslaughter: (Sep 42) 11¥
Average Sent: 7 years
Involuntary Manslanghter (Jul 42) 305
Convictionsi 138
hverage Sent:
hgquittale: 167

2 years

(Oct 42) 116
b years

Robpery:
Average Sent!

(0ct 42) 189

5 years

Housebreaking:
Average Sent:

Larceny: 1191
Personal property!
Petit: (Jan 43)
Grand: (dug 42)
Goverrment Pproperty:
Fetit: (sug 42) 160

494
437
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APPENDIX 1 (Cont'd)

Grand: (Feb 43) 110 (ineludes & charges of attenpt
: slnce June 44)
Aversage Sent! Maximum

Pillaging end Looting: 39

Currency violaetions: (Feb 45) 20
Average Sentd Maxinun

Black merket: (Statlstics not ocbtained)
aversge Sent: ©§ years

Assaults (all except simple): 1608
Assault and Battery: (Sep 42) 304
Indecent Assault :  {Oct 44) 43
Assault with intent to io bodily harm: (Oct 42) 152
" commlt felony : (Oct 44) 5

" n " " " rurder : {(aug 42) 76
y " " " " menglaughter: (sug 42) 14
L] 1 " " " rape : (Aug 42) 863
" " " " " roYbery: (Jan 43) 14
" " " " " sodomy : (Jun 43} 20
t " dangerous weapon 1 (Sep 42) 683

Attenpt £o assault with dangerous wea—
pon  (Dec 43) 4

Offenses by P 83 2

*scquittals on all charges and specifications: 1061
Officers: 187 .
Enlisted men: - 874

Statutory Repe {attempts included): (Jan 43} 87
average Sent ¢ 6 nornths
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APERIDIX 2
NUMBER OF CASES TRIZD BY SUMMARY aND SPECIAL COURTS-MARTIAT,
OF BASE SECTIONS UMDER COMMUNICATIONS ZONE,

EURCPEAN THRATER OF OPERATIONS, U. S, ARKY,
(LATER THEATER SZRVICE FORCES, "T.TROPEAIT ”HMER) *

FROM FEBRUARY 1943 TC MAY 1945

Bace Section Sumnary Special
Southern 6472 3740
Western 5966 3548
Eastern ’ 2321 1585
London Bage Command 204 93
Hq, SQ8 and Com Z, EI0 417 155
Central 1938 472
North Ireland 396 198
Yo, 1 2 1
Advance 6185 2716
No. 2 3 -
Wormandy 6123 2882
Brittany 1177 487
United Kingdom 15647 9859
Seine 8275 74l
Loire 941 220
Channel 2297 1242
Delta 4810 1801
Oise Intermedlate ag4l 2078
CONAD 1261 581
POPAL ALL BASE SECTIONS 63095 81925

*Compi led from records at Eq Theater Service Forces, Buropean Theater .
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APPERDIX 2 (Cont'd)

WUMBER OF TRIALS BY SUMMARY aND BY SPECIAL GOURTS-MARTIAL
FOR VICLATION OF SPECIFIC (FFESSES IN

COMMUNICATIONS ZONE, EURCPEAN THEATER OF OPERWTIONS, US ABMY
(LATER THEATER SERVICE FORCES, EUROPEAN THEATHR)*

FROM

1 JULY 1542 TO MuY 1946

Offense Svamary Speeial

- Absence Without Leave 31,048 19,527
Failure to obey - 2,872
"Sentinel - 602
31,048 22,081

] iy Buaropzan Theater.
*Ocupiled from records at Hq Theater Service Forees, ope
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SIGNIFICANT OFFENSES TRIED BY SPECIAL GOURTS-HARTIAL

APPENDIX 3
HEADQUARTERS
UNITED STATES aIR FORGES

1IN EUROPE

1 JULY 1944 THRU 30 JUNE 1945

AWOL

Hq, Eighth &F 37

let Lir Div. 197
24 Alr Div. 179
3l 41r Div. 175
VII1 AFSC 64
YIII ¥C 43
VIII 47GC 47
Total
Bighth AF 742
Hg, Winth AF 43
IX aFSC 314
gth air Tiv. 254
IX TaC 155
XII D40 62
XIX Tal 85
XNIX TAC (Prov) 45
IX ADC 229
IX BC 174
Total
Ninth AF 1361
ATSCHE 73
BADA, ASG, USSTAF
€84
IX 100 311

Tota) USSTAF 2171
Total USSTAF
{Col) 139
Total USSTATF
(Wnite) 3032

Unauth
Use
of Ve-
hicles

18
60
33
528
32
24
12

230

18
90
93
76
29
38
22
32
18

416

108
104

‘892

64

828

Lar-
ceny

14
26

8
51
15
11

6

141

18
19
16

12

10

90

10

70

336

333

Sex 0f-
fenses

[
HOOOHROOWO o VOO

[9:]

20

17

Drunk &
Dis~
orderly
Conduct

25
91
32
788
22

767

Offenses

by
Sentinels



SIGHIFICANT OFFENSES TRIED BY SUiaRY COURTS-MARTIAL

UJITED STATES «IR FORCES

LPPENDIX 3 (2)

HEADQUARTERS

IN EUROPE

AWOL

Hq, Bighth AF 43
1st Alr Div. 401

2d Air Div, 488

34 Air Div. 260

VIII &FSC 141

VIII FC 112

V1I1 AFCC 62
Total

Bighth AF 1607

Hy, ¥inth AT 76

IX AFSC 321
9th Air Div. 218
IX TAC 147
XII TAC 113
XIX TAC 79
XXIX TAO

(Prev) 37
IX ADC 325
IX EC 197

Total

Ninth 4y 1513

ATSCE 239
BADA, ASG,

USSTAT 1243
IX TCC 238

Total USSTAF 4840
Total USSTAF

(Oo1) ° 240
Total USSTAT
(Wi te) 4600

1 JULY 1944 THRU 30 JUKE 1945

Unauth

Jse

Lar- Sex Of-
of Ve- ceny fenses

hicles

147

13
60
15
11
33
13

30

211

20

41
48

467
39

428

HRIOCQL O W

] [
MW H RVKR®O =

n
k'

19
10

€5

&84

65

COO0O0O0CO0OWw

Ja¥]

OO0 O ODOOOHO

Drunk &

Dis-~

orderly
Conduct

13

43
41
24

65
15

109
73

476

44

118
a7

1152
35

1117

Cffenses

by
Sentinels

75

W) —
B RO RO

-2
o

51

214
16

198



APPENDIX 3 (3)

HBADQUARTERS
AIR SERVICE COL:MEND
UNITED STATZS STRATEGIC AIR FORCES I¥ EUROPE

SIGRIFICANT OFFENSES TRIED BY SPECIAL COURT-MARTIAL

JANUARY 1, 1944 to JUNE 30, 1044

Usauth . Drunk &  Offenses
AHOL Use Lar- Sex 0f~ © Dis~ by
of Ve- ceny fenses orderly  Sentinels
hicles Conduct
Hq BighthAF 109 18 13 0 35 1
VIII AFSC
(o1d)* 130 ] o] b 17 4
VIII aFSC
(new)# 65 15 -] 0 11 6
VIII AFCC 73 12 8 1 3 2
ViII FC 49 14 1z 0 36 6
letBomb Dive 71 13 2 0 30 0
2d Bomb Divé 73 21 18 0 12 2
3d Bomd Div# 37 20 17 1 10 2
Total
Eighth AF 609 132 93 5 185 23
Hq, ¥inth AF 153 11 5 0 11 0
IX BC& 95 % 22 o 19 2
IX Fe% 19 3 2 ) ] 1
TX AFSC 179 30 a7 3 14 3
IX TCC 151 27 10 1 17 6
IX TAQS 110 19 20 0 18 12
XIX PACES 46 ] 2 0 ‘B 5
Total
Ninth AF 753 178 8% 2 89 30
450, USSTATH 9 5 ) ) 2 0
BADA, ASC,
USSTARy 176 - 37 31 5 20 4
Total USSTAF 1546 202 213 14 296 57
{Colored)d 27 i 3 b 7 3
(whits) 1519 295 210 12 289 54

* Pigures for January and February 1944.

# Figures for bMarch, April, May end June 1944,

& PFigures for February, sarca, April, bay and June 1944.

% Figures for January 1944.

@ Pigures for February, harch, April, day and June 1944. The IX Tac~
tical Air Command and XTX Tactical Air Command sxisted under the pames
IX Alr Support Command and XIX Air Support Command, respectively,
during the months of February and March 1944.

# Colered figurves include only monthe of March, 4pril, May and June 1944,
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APPEINDIX 3 (4)

HEADQUARTERS
&IR SERVICE COueAND
UFITED STATES STRATEGIC AIR FORCES IN FUROPE

SIGRIFICATT OFFENSES TRIED BY SUMMARY COURTS-MARTIAL

JANUARY 1, 1944 to JUNE 30, 1944

Unauth Drunk &

ANOT, Use Lar- Sex Of- Dis— Offenses
of Ve- ceny fenses orderly oy
hicles Conduct  Sentirels

Hg, Bighth 4F 195 5 2 0 141 2
VIII aFSC
(o1d)* 2988 9 2 0 65 ]
VIII aFSC
(new) # [e13 4 1 8] 11 o]
VIII a¥CO 88 9 0 C 12 10
VI1II ¥C 125 5 2 ¢ 35 4
lst Bomb Divy 126 5 0 0 27 1
24 Bomb Div# 235 157 3 3 90 17
34 Bomb Div# B7 0 o] 0 14 0
Total
Eighth AF 1220 194 10 3 398 42
Hg, Ninth 4F 177 1 3 0 18 o}
IX BC& 109 3 2 0 18 4
1X ¥c% 21 1 1 0 2 1
IX AFSC 214 11 9 2 17 3
IX TCC 118 14 1 0 8 4
IX TACGS 7€ 6 4 4] 10 6
X1X 7aCe 60 1 1 0 1 0
Total
Hinth AP 775 37 21 2 74 18
ASC, USSTAF# 11 1 1 0 9 1
BADA, ASC,
USSTAF# 379 32 3 0 51 17
Total USSTLF 2385 264 35 3 &2¢ 78
(Colored)d 80 4 1 0 1 1
(white) 2325 260 34 5 528 7

¥ Figures for January and February 1944,

# Figures for March, April, hay and June 1944.

& Pigures for February, harch, April, kay and June 1944.

% Figures for Jamary 1944,

@ Figures for February, March, April, May and June 1944, The IX Tac~
tical 4ir Copmand and XIX Tacticel Air Commend existed under the
names IX Air Suppert Command and XIX Air Support Command, respectively,
during the months of February and harch 1944.

¢ Colored figures include only months of March, April, May and June 1944.



APPENDIX

JUDGE ADVOCATE SECTICH
BQ USFET (REAR)

1 August 1945
DISPOSITION OF CASES INVCLYING DEATH SENTENCES
RECEIVED IN THIS OFFICE UNDER AW 48 T0 DATE
OFFENSE NO. CASBES NO. PERS®NS EXECUTED AWAITING CORFIRMED COMMUTED *OTHER UNDER
. »nCUTION IN BOTJAG DISP REVIEW
W c . W C W C W C W [ W C W G
RAFE 992 53 88 Yoz o] 1 0 3 25 37 10 & 14 1L
HMURDER T gob .33 5% 9 24 1 1 2 5 8 3 110 16
AW 86 2 2 ¢ o] 0 0 ¢} [¢] o - 2 0 o} 0 0
A 75 28° 29 0 0 0 0 2% o AR 5 0 1 0
AW 66 1° 0 7 ¢ 0 0 0 0 0 0 0. 0 o 7
AW EY 3yt 27 8 o o o0 ¢ o4 ey oy 1 1 1 2
AW 58 104 95 1% 1 0 0 0 0 0 65 1¢ 5 0 24 5
TOTALS 348 239 172 14 kg 1 2 5 9 145 58 2k 1e 50 Wy
w1 63 3 1 203 34 g4
3 Officers (w); 1 WO (c1d); 407 EM
* 17 Rehearing a 1 convicted of Tape & AW 64, b 16 convicted of murder & rape, L convicted of AW 75 & AW 6h,
10 Yitigated not included under AW 6Y4. not included under rape. not included under AW 6U.
1 Xilled by enemy action 1 convicted of rape & AW /8, 2 convicted of murder & AW 58 d U4 forwarded to President for Action
1 Revision not included under A" §8. nnt included under AW 8. e Convicted of AW 66 & AW Bl
T Disappraved 1 convicted of rape & AY 86, ¢ 3 convicted of AW 75 & AW 58, not included under AW 64
2 Legally insufficient not included under AW &6. not ineluded under AW 58. f 8 annvicted of AW 6l & AW K8,

not included under AW S8.



APPENDIY 5

HEADQUARTERS
EUROPEAN THEATER OF OPERATIONS
UNITED STATES ARMY

5 October 194¢

SUBJECT: Desgertion.

70 411 officers exercising general courts-martial jurisdie—
tion.

1. hisbehavior before the enemy (4 75), may constitute de-
sertion (AW 58) with intent tc avoid hazardous duty or shirk impor-
tant service (&w 28).

2. Authority for the Theater Commander (AV 48) to order
executed a sentence to dezth on conviction of desertion, after con—
firmation by him and compliance with &¥ 50%, places upon him the
s0le responsibility of the exercise of that authority for the
purposes intended ~ of accomplishing the military mission entrusted
him and of providing sscurity for the farces under his ccmmand, TO
these ends he is obligated.

3. The Theater Commender directs that I acquaint you with his
desire that, where the expected evidence in any case establishes
prima facie guilt by any member of the forces under his command of
such misbehavior before the enemy as constitutes desertion, con~-
sideration be given to charging the offense as a violation of Y 58,

/s/ Bd. C. Betts,

[t/ ED, C. BEITS,
Brigadier General, U.§.&.,

Theater Judge advocate
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APPENDIX 6

JUDGE ADVOCATE SECTION

HQ USFET
1 July 19u5
DISPCSITION OF CASES INVCLVING DEATH SENTENCES :
RECEIVED IN¥ THIS OFFICE UNDER AW 48 TO DATE
' - 0. “BC AWAITIFG CONFTRMED *OTHER UNDER
OXFENSE NO. CASES ¥0. PERSONS EXECUTED EXECUTION I¥ BOTJAG COLMUTED DISD. REVIEW
W c W o w ¢ y c W c W ¢ W ¢
RAFE 882 Y S 11 Y 25 0 1 0 2 15 3¢ 10 & 18 1%
MURDER 72° 32 Lg g 23 2 2 L 2 5 6 2 1 10 12
AW 86 2 2 ¢} 0 0 0 0 0 0 2 0 0 0 0] 0
A¥ 75 28° 29 0 0o 0 o 0 Ea 19 0o 5 90 2 0
AW 66 1€ 0 7 0 0 0 0 o 0 o} 0 0 0 0 7
AW 64 33f 26 8 ) o o S L TR 11 o 3
AW 58 89 82 13 1 0 0 0 0 0 43 7 5 0 33 6
‘TOTALS 313 218 155 1L 48 2 3 8 5 108 46 23 10 63 W3
373 62 5 13 154 33 166
-3 Officers (w)3 1 WO (c1d); 369 Ei.
* 17 Rehearing a 1 convicted of rape & AW 64, b 15 convicted of murder & rage, 1 convicted of AW 75 & AW 6L,
9 Mitigated not included under AW BlL. not included under rape. not included under AW 6l.
-1 Killed by .enemy action 1 convicted of rape & AW 7”8, 2 convicted of murder & AW 58, 45 forwarded to President for action
1-Revision not included under AW 58. not included under 4W K. el convicted of AW 66 & AW 64,
3 Disapproved 1 convicted of Tape & AW 86, ¢ 3 convicted of AW 75 & AW &8, not ineluded under AW 6Y.
2 Legally insufficient not included under AW 86. not inciuded under AW §8. £ 8 convicted of AW 6l & AW 58,

not included under AW 58.



AFPENDIX 7

{0ffice of)

(AP0 ¥o.)
{Date)
SUBJECT: Report of Delinguency.
70 -t (Commander, Division or Separate Organization of COffender,

AP0 To.)
THRU :

This report is forwarded for your information and appropriafe dis-

© eiplinary action.
Offender:  (Hame) (Grade) {Serial No.)

Offense and circumstances under which same Occurred:

Date of offense: Time Occurred:
Place of offense!

Vitnesses:

Action taken by Military Police:

Case Number:

(Unit)

TPM Form 2
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APPENDIX 8

HEADQUARTERS
SEINE SECTION, COM g
EURCPEZAN THELTER OF OPERaTIONS
UNITED STATES ARMY
(date)
SWBJECT: Trial by esummary courit-martial af
(4asy) (RABK) { CRGANIZATION)
70 Commanding Officer,

1. Under the previsions of Section III, General Order Ne. 28,
Hy, ETOUSh, dated 30 March 1944, the above named individnel was
arrested, tried and {convieted) (acquitted) for a violation of the
article (s) of War within the prescribed area on or about
19 . The offense in brief was:

2. The sentence of sourt before whom this man wes tried was:

3. The reviewing authority's action was:
~1-

4. The men is being returned to your organizatien, not under
guard, He has been given a written order to report irnediately to
you and has been given = copy of thie report.

5. The record of trial will be forwarded to you for noting
the dats therein contained, and it is guggeated that this report de
kept until that rscord of the trisml reaches you. It is requested
that the necessary date as to pay, age, allotments and service be
verified and, if in error, that it be corrscted before returning
the copy of the record of trial to Commanding Generzl, Seing Sec—
tion, Com %, Buropean Theater of Operations, United States Army,
APO 887,

6. Mo record of the man as to his arrest or confinement has been
made in the sdministrative records of any erganizetiorn of the Seine
Section, other then required by the Summery Court.

¥, hppropriste entries will be nade in the records of your
unit regarding the action taken with regard to this nan and the .
copies sent forward will be initizlled properly to show thst suc

entries heve been nade.
For the Commanding General:

/ef David G, Mayers,
/t/ DaVID C. HaYERS,
Major, sGD,

Adjutant General

(Seine Section Form No.l.)
Rev. 7/9/44
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APFESRDIX 9

HIADQUARTERS
SEIVE SECTION, COh 2
EURCFEAN THE=IER OF OPERATIONS
UAITED STATES sRMY

PERSONAL HISTCRY
70:

This form will be completed in duplicate by interview with the
accused in each general court-martial case. Fill in all blanks—-
write "no” or "none" 1f such entry is applicable. If cpace for any
jtem is inadequate, attach another sheet ©f paper. Include any ad-
ditional information which in your opinion should be known to the
Reviewing authority. Give both coples to the Trisl Judge sdvocate
to be forwarded with the record of trial.

(Jame of accused) (Serial fumber) (Grade) (Organization)

1. Home address:

2. age! 3, mducation;

4, Religion? 5. Church attendance:

6. Race:

7. harried: 8. How long: 9, Living with wife:

10, Yife's address:

- 11, «ife employed: 12. Her occupation:

13. Iumber, aze and sex of children: »
14, ZFather living: 16, knthen living: 16. Living together:
17. ‘here!

18, Father's occupation:

19. kother's occupation:

20. Was father and/or mother strict:

21. VWas accused punished at homel

22. Civilian cccupation of apscused:

23, How long did he hold job:

24, mat jobs within 5 years immediately preceding emtry in rmyt

26, OCivilian earnings of accused:

26. Did he have supervision of any meni
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APPENDIX 9 (Qont!d).

27. Givilian criminal reeord:
28. Previous offenses in the army:
29, State of health of accused:
a, In the Army! b, Incivilian life:
30. Venereal disease history:
31. 4Any present physical complaints:
32. accused’s mental disorders:
33. liental disorders in accused's family:
24, Is accused nervous:
35, Accused's hobbies:
36. Accused's recreation:
37. asccused's use of alcohol or drugs:
38. ‘hat does accused think of the army!
a. Of his non-commissionad officers:
b. Of hisg officers:
39. Does accused think he 1s being fairly treated:
40, Is accuse@ satisfied with his present assignment in the rrmy:
41, How long has sccused been in the army:
a., To what units has he been assigned:
b. VYhat were the ressons for transfers!
42, Has accused been frank and truthful with you:
a. Is he cooperative:
43, What reasons does accused give for committing offense!
44, Combat experience:
45. Rating by combat organization:
46, Has accused been wounded or hospitalized as a result of combat!
47. Hature of wounds or reasons for hospitalizationi
48, Awards and decoratlons:
49, Number and duration of all pericus of absence without leave:
50. Remarks:

(date) (Defense Counsel)

P4



APPENDIX 20

QOMMENT QX 4B CHIEF OF SECTION

The foregoing study, "Military Justice Admimletration in Thea~
ter of Operations,” was prepared by the Judge Advocate Section, The
General Board of the United States Forces, Buropean Theater.

Research was made in the records of the Branch Office of The
Judge Advecate General with the Buropean Theater and in the files of
the Judge Ldvocate Sections of the United States Forces, Furopean
Theater, Theater Service Forces, Puropean Theaster, United States Alr
Forces in Burope, Headquarters 12th Army Group- and Headquarters
Seine Section; and by study of appropriate statutes, policies and
legal decisions and implementing War Department and Buropean Thea-
ter of Operations regulations, directives and circulars. Source
materisl was also gathered from the answers to gquestiomnaires which
were submitted to all judge advocates serving in the Buropsan Thea~
ter of Operations during the campaigr ending on 8 May 1945, Numer~
oue persons.who had experience in the European Theater of Operations
in the various topics embraced within this study were interviewed.
Problems were discussed with all members of the Judge advocate Sec-
tion of The General EBoard, each of whom likewise served in the
Zuropean Theater of Uperations and they have concurred in the con-
clusions and recommendations hersin submitted.

In this particular study, Lieutenant Colonel Charles T,
Shanner, JAGD, performed mest of the reseapeh and writing. Frior
%o his assignment to tals task, he successfully completed the
prescribed courses in the Judge Advocate General's School and he
served as Assistant Staff Judge Advocate in Communication Zone
Sections in the Zuropean Theater of Operations from July 1943. He
arrived in France in August 1944. Lieutenant Colonel Shanner wae
assigted by Captain Jehn J. Adams, JAGD, Headquarters Seine Sec-
tion, Theater Service Forces, who was on temporary duty with The
General Board. Captain Adems graduaied from the Judge Advooate
General's Officer Candidate Schocl and has served in the Staff
Judge Advocate Section of Seine Section since the fall of 1944,

Lieutenant Colonel Burton $. Kill, JAGD, formerly Staff Judge
Advocate of VIII Fighter Command of the Eighth Air Force, eerving
in England and Belgium, prepared the portions of the study devoted
to refusals to fly and rcfusals to jump and he aided in other
parts of the study by advice and compiling data pertaining io the
air forces,

Lisutenant Colonel ¥illlam M. Moroney, JAGD, formerly Assist—
ant Judgs Advocate of XVIII Corpe (Airborne) and 12th Army Group,
prepared the portion of the study dealing with military commis-

/éz é/mt ﬁ)ﬁ?( -

JULIEN G. HYER
Colonel, JAGD,
Chief, Judge Advocate Section,

/
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